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THE TURKISH STRAITS IN THE LIGHT OF RECENT 
TURKISH-SOVIET RUSSIAN CORRESPONDENCE 


By BILSEL * 


Member of the Turkish Great National Assembly 


INTRODUCTION 


It will be remembered that notes were exchanged between the United 
States, Great Britain, Soviet Russia, and the Republic of Turkey on the 
subject of the Turkish Straits which it was desired during the Potsdam 
talks to link with the general problem of peace. It is our intention to 
discuss the problem of the Straits in the light of these notes. 

The Turkish Straits constituted one of the knotty problems of general 
European politics in the 19th century, and three Conferences convened to 
solve it, resulting in the following agreements: The London Agreement of 
1841, the Paris Agreement of 1856, and the Straits Agreement (London) 
of 1871. Entering the 20th century under the provisions of these agree- 
ments, the Turkish Straits formed one of the main issues in the First World 
War and assumed importance on a world scale. This was why the ques- 
tion was included among the subjects forming the basis of world order: 
the first Straits regime was decided upon at the Lausanne Peace Confer- 
ence after the Treaty of Sévres failed to be ratified and therefore remained 
a mere project. The Lausanne Straits Agreement of 1923 was modified 
at the Montreux Conference by the Straits Convention of 1936, which forms 
the basis of the present Straits regime, but in view of the fact that Soviet 
Russia wants this regime changed on the ground that it failed to funetion 
well during the Second World War, it may yet be that the 20th century will 
see a third conference on the subject. Because of its importance from the 
standpoint of international law no less than from that of world polities it is 
not out of place to study the question of the Turkish Straits again at this 
stage. 

Let me deal first with the name of these Straits. Most of those who treat 
of the Turkish Straits in international law or write books and theses on the 
subject refer to them as the Dardanelles and the Bosphorus while others 
speak of the Turkish Straits. In his Manuel Elémentaire de Droit Inter- 
nationale Public published in 1948,’ Professor George Scelle had employed 
the latter form, and that is also the case in the Traité de Droit International 
by that most prominent Russian authority on international law, F. de 
Martens, who wrote: 

* Translated by L. Nezih Manyas. 

1 Pp. 339-343. 
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If a strait is situated within cannon-range of a single state, it is 
considered to be dependent on such a state and included among its 
territorial possessions. . . . Thus the Dardanelles and the Bosphorus, 
surrounded by Turkish territories, must be considered as a Turkish 
Strait.” 

On the day of the signing of the Montreux Convention which established 
the present regime governing the Turkish Straits, the conviction was para- 
mount that this was caleulated to satisfy not only the states most closely 
coneerned but also all other world states. Mr. Litvinoff, Commissar for 
Foreign Affairs, who represented Soviet Russia with authority at the Mon- 
treux Conference, made a long and significant speeeh (to which we shall 
return later) on the day when the Convention was signed, and interpreted 
the general feeling as follows: 


It seems to me that all who have participated in this Conference 
will depart satisfied, and that there will be no malcontents. The Con- 
ference has given absent states no reason for dissatisfaction, and their 
peaceful interests have been fully respected. 

It was on the strength of this universal atmosphere of satisfaction that, 
in analyzing the nature of the Montreux Convention in an article entitled 
La Vie Internationale de la Turquie, I said: 


Conventions which lay down rules in the domaine of law achieve less 
from the viewpoint of reconciling opposing interests than they do in 
emphasizing interests which do not conflict ; but in this case eonflicting 
interests have been obviated and replaced by new rules which take the 
best care of interests in common. ‘The final clauses are those most com- 
patible with the exigencies of the present situation.® 

To consider the Montreux Convention as a Traité-Loi drawn up to meet 
the requirements of a most important problem of special character would 
have obviated the possibility of political difficulties in the future, which 
is why I endeavoured to underline this aspect of the agreement in my lec- 
tures at the University and the War Academy. 

In an article on International Law in Turkey * I mentioned the general 
satisfaction expressed by all concerned in face of the Montreux arrange- 
ment, and explained also that it was on this basis that Turkey had replied to 
the four or five points raised by other states during the war. When I first 
spoke before Committee No. 1 of Commission No. 1, the Russian scholar 
and authority on international law Professor Krylov (with whom I worked 
together both at the Washington Committee of Jurists and at the San Fran- 
cisco Conference, before Professor Krylov was elected to the International 
Court of Justice) was kind enough to cross the length of the room to con- 
gratulate me on my speech, and when we sat next to each other at another 


2 Vol. I, p. 506. 
3 La Turquie, in La Vie Juridique des Peuples, pp. 342-385. 
4 This JoURNAL, Vol. 38 (1944), p. 546. 
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meeting he stated that he always kept on his desk the copy of the American 
Journal of International Law in which my article had appeared. It may 
be remembered that in referring to the Turkish Institute of International 
Law I had mentioned the fact that the Institute intended to invite several 
experts on international law from the United States, Great Britain, and 
Soviet Russia.’ Under the impression that he was referring to this para- 
graph I explained how pleased we should be if he too could make it con- 
venient to come to Turkey; he replied that this would not be possible just 
yet, but he would be delighted to do so later, when relations between our 
two countries improved. As a sincere supporter of Turco-Russian friend- 
ship I made no secret of my hope that this would not be long delayed. 

I still nurture the same hope. In the second volume of my work Lau- 
sanne, reviewed in this JouRNAL in 1934, I had underlined the fact that 
Tureo-Russian friendship was an historical necessity, and as a person who 
knows the characteristics of both peoples I am of the same opinion today. 
Misunderstandings between our two countries can lead to very harmful re- 
sults for the two parties concerned no less than for the world in general, 
and can lead to developments not envisaged by those who are responsible 
for the present situation; in view of the fact that Tureo-Russian friendship 
must be considered an historical necessity, it would be well to recall here 
very briefly just how this friendship was established. 

The Turkish Grand National Assembly held its very first meeting on the 
23rd of April, 1920, and a message received from the Soviet Union was 
read out at its meeting on the 11th day of May. This message called on 
all Eastern Moslems to rise and fight against the invaders, and assured us 
that the Tsarist plan for the forcible occupation of Istanbul was a thing 
of the past, for ‘‘the Union of Soviet Socialist Republics repudiates the 
forcible occupation of Turkey and announces that Istanbul shall remain 
in Moslem hands: projects to partition Turkey and set up an Armenia on 
Turkish territories are torn up and forgotten.”’ 

On receiving this message from the East Turkey (waging a War of Inde- 
pendence against the Western Powers) sent a delegation to Moscow. Like 
Turkey, Soviet Russia was in a difficult position, and if Turkey had joined 
in the Allied operations against Russia a rismg on the part of Turks in 
Russia might have resulted in the collapse of the Soviet regime. Lenin saw 
the truth of this and, by overruling the difficulties raised by Commissar 
for Foreign Affairs Chicherin, saw to it that the Agreement of Mareh 16, 

5 In the course of the scholastic year 1946-1947 Professor Herbert Smith (London Uni 
versity), Professor Phillip Jessup (Columbia University), Professor Herbert Briggs 
(Cornell University) and Professor Gilbert Gidel (former Rector of the University of 
Paris) were so invited. Professor Smith arrived in October, 1946 and lectured on The 
Changing Law of Nations. Professor Briggs lectured in Turkey in March of this year. 
I should like to express our gratitude to United States Ambassador Wilson who is greatly 
admired by all concerned and to whom we are indebted for his kindness in ensuring the 
visit of the American professor. 


| 
| 
> 
is 


730 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


1921, was signed. The Preamble to this Agreement put the two countries 
on record as recognizing the need for brotherliness among nations and the 
right of every people to determine its own fate and future in absolute free- 
dom, mentioning also the determination of the two countries concerned to 
act in complete solidarity ‘‘in the struggle against the policy of invasion.”’ 
Art. 4 of this Agreement drew attention to the similarity between the 
Turkish movement for national independence and the struggle of Russian 
workers to establish a new Socialist order. 

The Tureo-Russian friendship established in this manner proved most 
advantageous for both countries, but it appeared to suffer a slight setback 
at the Lausanne Peace Conference when Soviet Foreign Commissar Chich- 
erin’s exaggerated claims that Russian views represented Turkish interests 
were not supported by Turkey which, following the conclusion of peace, 
reentered into normal friendly relations with the Western Powers. Those 
who directed Turkish policy continued to be imbued with the most sincere 
sentiments of straightforward friendliness towards Russia, but there re- 
mained the equally evident fact that Turkey had fought her war of inde- 
pendence in order to retain and safeguard her national sovereignty, and 
(irrespective of whether it came from the West or the East) the Turkish 
nation could accept no pressure or influence aimed against that sovereignty. 
There remained the fact that Tureo-Russian friendship had been built on 
that foundation, and confirmed by the 1921 Agreement. Seeing that Tur- 
key’s relations with the West were in no way caleulated to impair Turco 
Russian friendship, and because the Soviets themselves had faith that 
Turkey would always remain faithful to it, friendly relations with the 
Soviets developed and paved the way for new Agreements. 

As a case in point Turkish Prime Minister Ismet Inénii went to Moscow 
and this visit was returned the following year (1933) by a Soviet delega- 
tion headed by Defense Commissar General Voroshilov. The words uttered 
by Litvinoff at the Montreux Conference expressed the friendship existing 
in 1936 between two energetic countries full of hope for the future. It may 
be recalled that after saying that the place of the weak Ottoman Empire had 
been taken by the young Turkish Republic full of hope and energy which 
was taking long strides forward on the road to progress under the leader- 
ship of its creator and evreatest reformer Ataturk, Litvinoff declared that 
Turkey was playing an increasingly important and independent role in 
organizing European peace. In the same way, he said, the Conference must 
have realized that the old imperialist Russia had given place to the socialist 
Soviet State which follows an unswerving policy of peace. ‘‘This Confer- 
ence must have seen,’’ he went on, ‘‘that the close friendship which has 
united for the past fifteen years the two regenerated countries of Turkey 
and the Soviet Union is indissoluble, and by no means a temporary make- 
shift.’’ 


6 Actes de la Conférence de Montreux concernant le Régime des Détrotits, p. 181. 
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Right up to the outbreak of World War II we continued to consider 
Turco-Russian friendship as constituting the foundations of our political 
relations with other countries. It was at this stage that discussions took 
place and an understanding was reached with Vice-Commissar for Foreign 
Affairs Potemkin, who visited Ankara and himself drew up the text of the 
key clause in the projected Agreement. Then the Turkish Foreign Minister 
was sent to Moscow to sign the Pact in accordance with the agreement 
achieved in Ankara. He was astonished to find there that the atmosphere 
had changed completely in the meantime. An ‘‘eseape clause’’ emphasizing 
Turkey’s friendship with Soviet Russia was inserted in the Treaty of Alli- 
anee which we signed with France and Great Britain, but this did not 
prevent our relations with Russia failing to improve from that date on. 

In the present article we intend to discuss (a) the importance of the 
Straits, (b) its historical background, (¢) juridical aspect, (d) the Soviet 
notes and Turkish replies, and (e) the solution of the problem. 


A. IMPORTANCE OF THE STRAITS 


The Turkish Straits are politically, economically, and strategically im- 
portant, and this importance is the outcome of their geographical situation 
which in turn gives rise to political interests. 

A glance at the map is sufficient to account for the geographical impor- 
tance of the Straits which constitute the only passage between two impor- 
tant stretches of sea. The passageway formed by the Straits is narrow 
and contained within the territories of a single nation, thus being well 
adapted for defence. It is a fact of course that even the most powerful 
navies have failed to penetrate these waters, nor have the strongest armies 
met with greater success in their efforts to occupy them. Likewise the 
Straits form the core of the world-problem known as the Eastern Question ; 
one other factor which makes the Turkish Straits one of the most important 
in world politics is the position of Soviet Russia. 

The territories of this huge state which stretch from the centre of Europe 
to the end of Asia are bounded on the South by the Caspian and the Black 
Sea. Leaving to one side the Caspian, which is a closed sea, Russia has 
busy ports on all her coasts, but her busiest ports are those on the Black 
Sea (Nikolayev, Kerson, Sebastopol, Rostov, Batum), and Chicherin had 
stated at the Lausanne Conference that over 70 percent of Russian grain 
was sent to world markets through the Straits. The White Russian memo- 
randum submitted to the Paris Peace Conference in 1919 stated that 88 per- 
cent of Russian oil, 93 percent of her manganese, 61 percent of Russian 
iron, and 54 percent of all Russian exports by sea also had to go out via 
the Straits. These figures are sufficient to indicate the economie importance 
of the Straits for the Russians, and also serve to give an idea of its impor- 


tance from the viewpoint of strategy as it concerns Russian seeurity. This 
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explains why Gorianoff, who is the author of one of the best works on the 
Straits * despite the fact that it expresses an essentially Russian viewpoint, 
summed up the Eastern Question by saying that everything depended on 
who was in possession of the Straits. Professor Renouvin of the Sorbonne, 
who wrote the preface to the two volumes in French,’ publishing secret 
documents concerning Istanbul and the Straits, says that no matter which 
Russian Government is in power the question of having access to the warm 
waters of the Mediterranean is not and can never be a problem of passing 
interest for geographical conditions bring it up ceaselessly. Chicherin had 
underlined at Lausanne the importance of the Straits for Russia while Lit- 
vinoff had described them at Montreux as Russia’s vital lifeline. These 
views are based on fact, and I made a point of emphasizing this during the 
lecture which I gave at the Istanbul Halkevi in October, 1946, thus proving 
how well I understood the Russian position, a realization of the true state 
of affairs which will also serve to show how impartial is the solution which 
I shall submit later. 

Having dwelt at some length on the importance of the Straits for Russia, 
let us answer the question, are the Straits important only from the Russian 
viewpoint? Another glance at the map, and the answer is definitely in the 
negative. In the first place the Straits are far more important for Turkey 
than either for Russia or any other state for they constitute the major 
factor of national interest, existence, sovereignty, and security for Turkey. 
For five centuries Turkey has based her whole existence and security on the 
Straits. The Straits are situated in Turkish territories of which they form 
an integral part; both the Bosphorus (some 27 kilometres long and nar- 
rowing down to as little as 550 metres) and the Dardanelles (64 kilometres 
long and between 1,800 and 7,000 metres wide) are internal waters subject 
to absolute Turkish sovereignty. Tsarist Russia itself admitted this; out- 
lining his views to Prince Gorchakoff, Tsar Alexander the Second tele- 
eraphed in 1855 that, because the Ottoman Sultan was the owner of the two 
Straits and adjoining territories, his ‘‘ancient rule’’ of keeping the Straits 
closed to all warships was unavoidable. Attention could also be drawn 
again to the words of the Soviet scholar F. de Martens whom I quoted 
earlier to the effect that ‘‘the Dardanelles and the Bosphorus, surrounded 
by Turkish territories, must be considered Turkish Straits.’’ Thereim lies 
the justification for the fact that the Chief Turkish Delegate to the Lau- 
sanne Conference insisted that, as the owner of the Straits, Turkey had a 
right to know all about every plan regarding the Straits and was entitled 
to study them in the light of its own sovereign rights and absolute inde- 
pendence. Speaking at the Montreux Conference the Chief Roumanian 
Delegate described the Straits as ‘‘the very heart of Turkey’’® while Pro- 


7S. Gorianow, Le Bosphore et les Dardanelles, 1907. 
8 Paris, 1910; for Renouvin’s opinion see Revue de Droit International, T. V., p. 568. 


” 


9 Actes de la Conférence de Montreux, p. 23. 
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fessor Philip Marshall Brown has declared that Turkey is the nation most 
closely interested in the Straits.'° 

In the same way the Straits are important for other countries too; speak- 
ing at the Lausanne Conference the British Foreign Minister and Chief 
Delegate to the Conference Lord Curzon stated that only some 20 percent 
of the ships passing through the Straits were owned by Black Sea states, 
the remaining 80 percent belonging to other countries. This is another 
indication of the deep interest which many countries have in the Straits 
and the Black Sea, and as a matter of fact it is these conflicting interests 
that make the Straits problem international. 

The countries with a coastline along the Black Sea are four (including 
Turkey) or five if we take the Danube into account, while there are eleven 
countries bordering on the Mediterranean and each of these countries, to 
say nothing of others connected with them, have their own views and in- 
terests to protect. Roumania failed to support the Soviet view at Lau- 
sanne and went so far as to demand the neutralization of the Black Sea, and 
her Chief Delegate at Montreux, who described the Straits as ‘‘the very 
lungs of Roumania,’’ followed the Turkish stand. During the discussions 
at Lausanne Chicherin declared that Russia’s relations with Roumania were 


* coupled 


more by land than by sea; but Dascovici’s work on the Straits,! 
with the statements by Roumanian delegates both at Lausanne and Mon- 
treux, show clearly that Roumania holds a different opinion which her 
present position does not permit her to express. 

Because she is a Mediterranean state the centuries-old greatness of which 
has been based on its ability to control world seaways, Great Britain, who 
signed with Turkey the Straits Regime of 1809, is one of the countries most 
closely interested in the Straits. This is also true of the United States in 
its capacity as a great World Power which has now foresaken isolationism ; 
Child, the American Observer at the Lausanne Conference, very properly 
emphasized the right of every world state to an interest in the Straits 
problem. 


B. HistoricAL BACKGROUND 


In view of the fact that a very great deal can be said on this subject we 
shall confine ourselves to its most salient points alone. 

First Period (1475-1841): closed Straits. The Turks occupied both 
banks of the Dardanelles in 1356, both banks of the Bosphorus in 1453, 
and the whole coastline of the Black Sea in 1475. The Sea of Azov, the 
Black Sea, and the Sea of Marmara were thus transformed into ‘‘internal’’ 
seas, and the Straits were henceforth kept closed. F. de Martens '* admits 
that when Turkey was in sole possession of the whole Black Sea coastline 

10 This JOURNAL, Vol. 37 (1943), p. 640. 

11N. Dascovici, La Question du Bosphore, 1915. 

12 Traité de Droit International, Vol. 2, p. 357. 
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there was no possibility of contesting her right to regulate the passage of 
shipping through the Straits as she saw fit. After Russia’s descent to 
the Northern shores of the Black Sea, however, she sought freedom of 
passage for her own ships and finally the Black Sea was opened to trade, 
with right of passage through the Straits for the merchant shipping of 
all nations, although the Straits remained closed to warships. 

Three Agreements with Russia and one with England signed during 
this period contained clauses governing the passage of warships. Art. 11 
of the Agreement signed with England in 1809 says that the Straits are 
to be closed to the warships of foreign powers in peace time and that 
England will support this principle. The Treaties of Alliance signed 
with Russia in 1798, 1805 and 1833 (concluded when Napoleon made his 
expedition into Egypt and, later, when the Turkish army in Egypt revolted 
against the Sultan and began to advance in Anatolia) stipulated special 
concessions in Russia’s favor during the term of the alliance. The privi- 
leged position which Russia obtained by means of these three Agreements, 
signed at a time when the Ottoman Empire was at its weakest, is that 
situation which, according to newspaper reports, Russian scholars in 
Moscow have recently been recalling as the ideal era of Russian security. 
The reason for this can best be shown by having recourse to Russian docu- 
ments: in a letter sent to the Ottoman Sultan in 1833, Tsar Nicholas the 
First wrote: 


The ability of your country to live in peace and prosperity depends 
on its being able to count on the friendship of Russia. . . . I shall 
demonstrate that Russia is worthy of any confidence which you evince 
toward her, but it is essential that this confidence be unconditional, 
for even the smallest hesitation in this respect may give rise to most 
fatal results. 


In connection with the 1833 Agreement Soviet Foreign Minister Nesselrode 
wrote to the effect that the proposed treaty would leave no room for doubt 
that Turkey was decided to place herself under the protection of Russia, 
and that Russia was determined not to withhold such protection; this al- 
liance would provide Russia with a lawful excuse to keep a certain number 
of troops on Turkish soil and place Russia in a position from which she 
would be the first to arrive on the scene of any new developments, thus 
making it possible for Russia to solve the Eastern Question in conformity 
with her own interests and ambitions, irrespective of whether it was 


decided to consider the continued existence of Turkey or deemed the col- 
lapse of the Ottoman state inevitable. These official expressions of the 
meaning and aims of the Russian alliance with Turkey show the true face 
of Russian friendship at that time. 

The countries which desired to see the continued existence of the Otto- 
man state did not fail to note these ambitions of Tsarist Russia. 
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Second Period: Straits remain closed on the basis of Agreements. Three 
Agreements were concluded during this period, the first being the London 
Agreement signed on the 13th of July 1841. The second crisis in Egypt 
(1839) led to the conviction that the matter ought to be discussed at a 
European Conference. As is the case today, Russia at first opposed this 
plan. Let us see what Russian documents of that period have to show us. 

The lack of confidence which the Turks evince in Russia which has 
been dragging the Ottoman State towards its doom for the past 


hundred years will reappear. ... A guarantee such as is being 
envisaged by the other Powers will take away from us everything we 
have won since the Treaty of Kainardja (1774). ... The so-called 
pro-Turkish guarantees are in truth anti-Russian moves calculated to 
tie us hand and foot. ... We cannot participate in a Conference 


while such facts are evident for all to see. 


But when it became apparent that the Conference would meet without 
Russia she agreed to participate and endeavored to arrange that keeping 
the Straits closed to warships should be made a rule of European Public 
Law. The four-point London Agreement proclaimed that the Ottoman 
Empire should keep the Straits closed once more to the warships of all 
foreign nations, and that all foreign states would abide by this decision. 

The second agreement was the Paris Agreement of 1856 which con- 
tained the important provision that the Black Sea should be neutralized, 
as decided at the Vienna Conference of 1855. Of the three alternatives, 
that she should limit her navy in the Black Sea, abolish her fortifications 
and shipbuilding yards, or agree that foreign forces should be entitled to 
enter the Black Sea, Russia tried to decide which would prove least harm- 
ful to her interests and, after corresponding with his Government, Prince 
Gorchakoff finally proposed the second alternative. The Russian plan was 
that the Sultan would be entitled to permit the passage of all warships 
through the Straits, modify this rule in times of emergeney, and deny 
passage to warships if Turkey herself was at war or a war broke out be- 
tween other Powers which threatened Turkish security. Thus we see that 
in the middle of the last century Russia had accepted the principle that 
the Straits should be open to all warships. Nevertheless the Russian 
proposal was rejected and the Black Sea was neutralized. 

This neutralization, arising out of the facet that the Russian fleet had 
sunk the Ottoman Fleet and virtually turned the Black Sea into a Russian 
lake, was a kind of servitude impairing its sovereignty to which Russia 
could not bow her head for long. It continued in force until the Franco- 
Prussian War of 1870 when Russia took the opportunity to denounce it, 
and this unilateral denunciation led to the London Conference of 1871. 
The situation was critical. The Russian delegate Brunnow (who had 
represented Russia at the other two Conferences also) went so far as to 
envisage the opening of the Straits to warships and informed England of 
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the fact. This constituted the second time when the Russians agreed to 
the Straits being opened. The Conference emphasized that international 
law prohibited the unilateral denunciation of a treaty without the consent 
of the other signatories, but, taking into account the changed conditions, 
abrogated the neutralization of the Black Sea. As a concession Turkey 
was authorized to open the Straits to the warships of friendly or allied 
Powers in peace time. These provisions regarding the Straits were con- 
firmed by the Berlin Treaty of 1878 which reviewed the Eastern Question. 

Such was the Straits Regime prior to World War I, that is to say, the 
Straits were to be open to merchant vessels and closed to warships; but it 
should be remembered that this applied to peacetime, and there was no 
provision governing the Straits during a war in which Turkey participated 
or remained neutral. 

Did such a regime conform to international law? Let us refer again 
KF. de Martens, an expert on the subject and Legal Adviser to the Russian 
Foreign Office.’* He wrote: 


Positive measures of an international character regarding straits 
are of two kinds: some are motivated by the necessity to suppress all 
needless obstacles in the path of peaceful transactions taking place 
within the area of these maritime corridors; and others are linked 
to strategic considerations, to the security of states that are masters 
of the coastline, and to the right possessed by such states to make use 
of the straits for their own defence in wartime. ... When Turkey 
was in sole possession of the whole Black Sea coastline, she had the 
incontestable right to regulate as she saw fit the passage of shipping 
through the Straits. Following the Russian conquest of its Northern 
shores, this closed sea was transformed into an open one; and this re- 
sulted in the fact that free navigation through the Bosphorus and the 
Dardanelles became a matter of vital interest for Russia as well as an 
absolute right for every nation which recognized the freedom of open 
seas. This is the reason why, ever since the end of the last [18th| 
century, Russia has contested the principle that it should be necessary 
to obtain the permission of the Sultan in order to enable Russian 
vessels to pass through the Straits. The Sublime Porte consented 
to free passage being accorded to all merchant vessels in general; but. 
keeping in mind the danger to which the eapital of the Ottoman 
Empire might become exposed if this facility were accorded also to 
foreign warships Turkey did not give up her right to close the 
Sosphorus and the Dardanelles to the warships of all nations, and 
Russia raised no objection in this connection. 


Martens states that Russia raised no objections but the fact remains 
that, right up to the collapse of Tsarist Russia, she spared no effort to 
ensure passage for her own warships through the Straits and even to lay 
hands on them. Included among the events of almost every year since the 
Berlin Treaty we perceive some action on the part of Russia trying to 
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realize this aim. We can recall, for instance, the years 1881, 1882, 1887, 
1892, 1894, 1895, 1896, 1897, 1898, 1899, 1900, 1902, 1903, 1904, 1907, 
1908, 1909, 1910, 1913, 1914 and 1915 when, in her Agreements signed 
with Germany, Austria, Italy, England, France and Turkey, Russia sought 
to solve the Straits Question according to her own wishes. During World 
War I Russia obtained from her allies (Britain and France) a promise to 
the effect that the problem of the Straits would be liquidated at the gen- 
eral peace settlements in line with Russian desires, but this lost its value 
when Russia collapsed and signed a separate peace with Germany and her 
allies, so that she was not represented when the Straits were discussed at 
Sevres. When the Sévres treaty was torn up following the heroie victory 
won by Turkey in its War of Independence on the outcome of which her 
very existence depended, the Straits were discussed again at great length 
during the Lausanne Conference which drew up the conditions of peace 
with Turkey. And this time, on the insistence of Turkey, Russia was 
present, as well as the Unied States. 

At the Lausanne Conference Soviet Russia insisted on closing the Straits 
to warships of all Powers including Russia, and accused Tsarist Russia of 
having followed a policy of conquest. The Allies had agreed on the 
Straits being kept open to warships too (as decided at Sévres) and de- 
fended this viewpoint. Lord Curzon maintained that keeping the Straits 
closed would turn the Black Sea into a purely Russian sea, while Chicherin 
said keeping them open would place it under Allied control. In the end 
a compromise solution was agreed upon, Russia signed it, but failed to 
ratify it, because the Agreement stipulated that any Power might send 
into the Black Sea (in peacetime) a force equal to that of the most power- 
ful fleet maintained in that sea by a Black Sea state. This meant that the 
Allies could send into the Black Sea, and keep there as long as it pleased 
them to do so, a naval foree totalling several times the size of the Russian 
fleet, although this was not to apply in time of war with Turkey remaining 
neutral. 


C, JurtmpicAL ASPECTS 


The juridical aspect of the Turkish Straits problem is set forth in the 
Montreux Convention of July 20, 1936, which was the outcome of the 
Conference which met at Turkey’s request to discuss modifications in the 
Straits Regime rendered essential by various developments. Turkey’s 
action in seeking an international agreement was received with approval, 
and the Conference was in session from the 22nd of June to the 20th of 
July. The Montreux Convention comprises 29 Articles, 4 Annexes and 
one Protocol. Its signatories were Turkey, Great Britain, Bulgaria, 
France, Greece, Japan, Roumania, Soviet Russia, and Yugoslavia; Italy 


adhered later. 


738 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Agreeing on the freedom of passage in principle, the Montreux Conven- 
tion followed the example of the Lausanne Agreement and laid down four 
rules for passage of warships and merchant vessels, to apply in the fol- 
lowing cases: (1) in time of peace, (2) in time of war, Turkey being 
neutral, (3) in time of war, Turkey being belligerent, (4) in ease of threat 
or danger of war (this last was not included in the Lausanne Agreement). 

Merchant vessels were accorded complete freedom of passage in time of 
peace. In time of war (Turkey being neutral), complete freedom of 
passage for all belligerent and neutral vessels irrespective of nationality 
or cargo. In time of war (Turkey being belligerent), only neutral mer- 
chant vessels should pass, on condition that they offer no aid to the enemy. 

As for warships, the Convention takes care of the security measures 
desired by Turkey for the Straits and by Russia for the Black Sea. The 
total tonnage of ships entering the Black Sea in peace time did not ex- 
eeed 45,000 tons, with no more than two-thirds of this tonnage being al- 
lowed any one Power, passage to be denied to first-line battleships and air 
eraft-carriers and submarines, and the duration of stay in the Black Sea 
not to exceed 21 days. Special provision exists for the passage of a force 
of eight thousand tons for humanitarian purposes. Over and above these 
provisions, calculated to safeguard the security of Russia, she was also 
granted a concession which had always been sought in the time of the 
Tsars but never obtained, namely, right of passage for Russian warships 
(surface ships or underwater craft). 

In the event of a war in which Turkey remains neutral, the provisions 
for warships of neutral nations are the same, and only vessels of war 
belonging to belligerent Powers are not allowed to pass through the Straits 
(except in order to assist a State which has become the victim of aggres- 
sion). This meant an important modification in Russia’s favor, a modifica- 
tion regarding which Litvinoff too expressed approval. In time of war 
(Turkey being belligerent) passage would be allowed to neutral warships 
only. In time of danger of war the provisions for wartime shall apply 
but on the question of whether danger of war existed, the decision of the 
League of Nations was to be final. 

Because separate provision was made for warships and merchant vessels, 
‘‘warships’’ were described in detail, and it was stated that all vessels 
not coming under the heading of ‘‘warships’’ would be considered ‘‘mer- 
chant vessels.’’ 

The basis of the descriptions in question was the London Naval Agree- 
ment of March, 1936. The Montreux Convention was to run for twenty 
years, and each of the signatories had the right to demand that the agree- 
ment should be reconsidered at the end of each five-year period. Arts. 14 
and 18 may be modified if the modification demanded is supported by one 
other signatory, but at least two others must support a demand for modifi- 
cation of any of the other Clauses. If a new conference is convened to 
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discuss possible modifications its decisions must be unanimous, although 
a three-fourths vote is sufficient for modifying the provisions for the pass- 
age of warships in peacetime, on condition that three-fourths of the Black 
Sea powers figure among the three-fourths who vote for the adoption of the 
proposed modification. 

Of the four Annexes attached to the Montreux Convention, the really 
important one is Annex II which contains the descriptions of warships. 
No such descriptive list was attached to any of the four Straits Agreements 
previously concluded, nor was one ineluded in the Turkish Plan submitted 
to the Montreux Conference. Such a suggestion was contained in Art. 7 
of the British Plan, demanding that warships should be described on the 
basis of the explanations set forth in Art. I par. B6 of the London Naval 
Agreement of March 25, 1939. At the Thirteenth Sitting of the Techni- 
cal Committee on the 15th of July, 1936, Politis, Chairman of the Comité 
de Rédaction, pointed out that certain naval Powers had not participated 
in the London Naval Agreement, which meant that it would not suffice 
merely to refer to the descriptive text contained in that Agreement, and he 
would suggest that the descriptive text should be attached in its entirety to 
the new Agreement. ‘This resulted in Annex II. But it should be noted 
with emphasis at this point that although the proposal was to include the 
descriptive text in its entirety, the London text described seven different 
categories of warships, with the seventh category referring to small vessels 
of war of under 100 tons, while this seventh category was not ineluded in 
Annex II of the Montreux Convention; the minutes of the meetings con- 
tain no indication as to whether this was the result of carelessness or 
whether it was decided that no need existed to include it. It was only 
during the war, in 1944, when misunderstandings and disputes arose over 


the smaller vessels, that we noticed this omission. 


D. Soviet Nores AND TURKISH REPLIES 


Let us now turn to the recent Soviet and Turkish notes exchanged on 
the subject of the Straits. 

Russia, which had opened a war of nerves against Turkey after the end 
of the fighting in Europe, presented a note to the Turkish Ministry of 
Foreign Affairs on the 7th of August, 1946, which gave formal expression 
to Russia’s views as to what should constitute a new Straits regime. The 
Turkish Government replied to this note on the 22nd of August. Russia 
said it found the Turkish reply inadequate, and delivered a second note 
on September 24, 1946, to which the Turkish Government again replied on 
October 18. Great Britain and the United States also sent notes to Soviet 
Russia, the United States on August 19 and October 9, 1946, Great Britain 
on August 21, 1946. The Soviets replied to Great Britain on the 13th of 
October, 1946. 
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For the purpose of analysis it is possible to summarize the Soviet claims 
and suggestions under 4 heads: namely (1) The Potsdam Decisions, (2) 
Turkey’s responsibility, (8) the inadequacy of the present Straits regime, 
and (4) principal points of the proposed new regime. 

(1) The Potsdam Decisions. When the Chiefs of State of the three 
victorious Powers met at Potsdam in the Summer of 1945 the problem of 
the Straits figured among the matters discussed. According to the Soviet 
note Russia suggested at this meeting that the Straits regime based on 
the Montreux Convention was not of a nature calculated to meet present- 
day requirements and that new discussions should be initiated with a 
view to setting up a new Straits regime. In view of the fact that we have 
net seen the minutes of the Potsdam talks, I do not know what discussions 
actually did take place; from a logical and technical point of view, how- 
ever, it is obvious that the three victorious Powers, who had the right to 
take decisions regarding the nations which had surrendered uncondi- 
tionally, could, when and if confronted with a matter concerning Turkey, 
at the most decide to discuss this matter with Turkey and that any further 
action would constitute a res inter alias acta. It will be remembered that 
when France wanted to include the ‘‘Zone Franche’’ in the Versailles 
Peace Treaty, the President of the Swiss Republic, Motta, declared that 
Switzerland could not pretend to know nothing about treaties and agree- 
ments which were changing the face of the world but that these treaties 
could not be deemed to place Switzerland under any obligations, and 
France had no option but to discuss the matter with Switzerland too. 
There remains the fact that both the United States and Great Britain made 
it clear in their notes to Russia that the Potsdam decision in this connec- 
tion was that the three Powers should get in contact with the Turkish 
Government. 

(2) Turkey’s Responsibility. The Soviet Government holds Turkey 
responsible for the violation of the Montreux Straits Convention and for 
the harm which this caused to Russian interests. To support its allega- 
tions the first Russian note mentioned the passage through the Straits 
of a coastguard vessel named the Seefalke, on July 9, 1941, the Italian 
auxiliary war vessel the Tarvisio, on August, 1941, 8 Ems and 5 Kriegs- 
transport types of ships in May and June, 1944, adding that on November 
4, 1942, Russia drew the attention of the Turkish Government to the fact 
that 140,000 tons of German shipping (auxiliary warships disguised as 
merchantmen) were about to pass through the Straits. In her second 
note Russia mentioned the presence of enemy lighters in the Black Sea, 
and complained that she had been compelled to divert troops from the 
fighting fronts to the Black Sea area. 

As pointed out in the Turkish reply, the Seefalke was a 37-ton unarmed 
motorboat, and in no way came under the description of a warship or 
auxiliary warship as defined by Annex II of the Montreux Convention; 
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she only had a single lifebelt and lifeboat on board. The Tarvisio had been 
allowed to pass as a merchant vessel, although, on the initiative of Soviet 
Russia, the Italian Ambassador admitted that she was an auxiliary warship 
which had subsequently been deleted from the list of such ships. The 
Turkish Government declared that it could not aecept a warship which had 
been changed into a merchantman in wartime, and refused permission when 
the Tarvisio appeared at the Dardanelles a second time; the Soviet Govern- 
ment thanked Turkey for its action in this matter. Of the 140,000 tons of 
suspect German shipping, only ten vessels of undoubted commercial char- 
acter (totalling 19,000 tons) passed, and the rest never materialized. As 
for the Ems and Kriegstransport types of ships, these two did not come 
under the categories of war vessels described under Annex II of the Mon- 
treux Convention. The pressing needs of war had resulted in various 
countries constructing types of vessels different from those deseribed under 
this Annex. When, however, the British Embassy pointed out that these 
were in the service of the German navy as auxiliary vessels which also ear- 
ried troops, one of them, the Cassel, was stopped, and no others were per- 
mitted to pass. Finally the lighters mentioned in the Soviet note were 
constructed on the Danube and Turkey cannot be held responsible for their 
presence in the Black Sea. If the Russian Government had to divert troops 
to the Black Sea area this was because the Germans had descended on the 
Black Sea. Contrary to all allegations, Turkey made many saerifices to 
keep the Straits open, and, despite the advantages which this would have 
ensured, the Axis never dared to attempt their seizure. This constitutes 
real service on Turkey’s part to the Allied Cause; and Turkey, which did 
its utmost to apply the provisions of the Convention with the best good-will 
and greatest straightforwardness, cannot be blamed for the fraudulent pas- 
sage of a few small vessels. Nevertheless on this point also Turkey in- 
formed the Soviets that she would be willing to submit the matter to arbi- 
tration which is the shortest cut to determining the degree of responsibility, 
if any. 

(3) The Inadequacy of the Present Straits Regime. The Soviet Govern- 
ment has suggested that the present Straits regime no longer adequately 
meets the requirements of the present day and claims that a new Straits 
regime is essential. The United States and Great Britain have agreed that 
certain changes could be made with advantage, and Turkey sees eye to 
eye with them on this point. There is, however, a divergence on whether 
the present regime should be merely modified and brought into line with 
new conditions or whether a totally new regime should be set up. Russia 
demands the establishment of a new regime, while Turkey defends the 
other view, believing that the provisions of the existing Montreux Conven- 
tion which fall short of meeting present-day requirements are only those 
which concern the description of what constitutes a vessel of war and that 
these are not of a nature calculated to necessitate the scrapping of the whole 
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regime. Turkey also claims that the allegations made by Soviet Russia 
merely serve to prove the truth of her own assertion. Furthermore, she 
points out that the Montreux Convention is in foree until 1956, only modi- 
fications being proper before that date, the manner in which these modi- 
fications are to be effected being outlined in the Convention itself; as a 
result she claims that. it is necessary that a Conference should be convened 
to decide on the desirability and character of such changes. 

(4) Principal Points of the Proposed New Regime. The Soviet Union 
has made the following five proposals in connection with its views regarding 
a new Straits regime: (1) The Straits must be kept open to merchant vessels 
of all nations in time of war or peace; (2) The Straits must always be kept 
open to war vessels of Black Sea Powers; (3) Except when permission is 
granted under special circumstances, no vessel of war belonging to non- 
Black Sea Powers shall be allowed to pass through the Straits; (4) Au- 
thority to draw up a new regime of the Straits should be vested in Black 
Sea Powers alone; and (5) in order to prevent the Straits from being used 
in a manner contrary to the interests of the Black Sea Powers, the Straits 
should be defended by the common (joint) actions of Turkey and Soviet 
Russia. 

It is our opinion that the provisions which reconcile the passage of vessels 
through the Straits is the best possible manner with the requirements of 
Turkish sovereignty and security are those embodied in the present Mon- 
treux Convention. Nevertheless the Turkish Government has agreed to 
accept as a basis for discussion (with certain conditions and reservations) 
the first three points mentioned in the note which the United States sent to 
Turkey on November 2, 1945. The fourth point of the Russian note (dis- 
regarding the interests of the other Powers concerned), and its fifth point 
(which attempts to build the security of Black Sea Powers on the destrue- 
tion of Turkey’s own security), were categorically turned down by Turkey, 
with the United States and Soviet Russia supporting this refusal. 

The suggestion that Black Sea Powers alone should have the right to draw 
up the Straits regime is based on the claim that the Black Sea is a ‘‘closed’’ 
sea, but this has no support in the actual facts, and scholars are united in 
describing the Black Sea as an ‘‘open’’ sea. Suffice it to quote here the 
words of the great Russian jurist F’. de Martens who never misses an oppor- 
tunity to defend the Russian viewpoint. He wrote: ‘‘The Bosphorus and 
the Dardanelles also join two ‘free’ seas,’’ '! and ‘‘Following the Russian 
conquest of its Northern shores, this closed sea (the Black Sea) was trans- 
formed into an open one.’’ 

At the Montreux Conference the question of whether the Black Sea was 
an ‘‘open’’ or a ‘‘closed’’ sea twice constituted a subject for debate. The 
British delegate said that the Lausanne Conference had agreed to the prin- 
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ciple that the Black Sea was an international sea, but Litvinoff urged that 
the Soviet Government had not recognized this ruling and that the Black 
Sea could not be likened to the Mediterranean or the Baltic Sea. The 
Turkish delegate maintained that the Black Sea and the Mediterranean 
were not exactly similar in every respect and that Turkey considered the 
Black Sea to have its own peculiarities and be in a class by itself; and the 
Convention was drawn up on this basis. In any ease, never once did Lit- 
vinoff suggest at Montreux that the Straits regime should fall within the 
competence of Black Sea Powers alone, and there could be nothing more 
natural than that this Russian demand, contrary as it is to essential princi- 
ples, former agreements, and to the interests of the states concerned, should 
have been rejected by Turkey which is also a Mediterranean Power. 

The fifth Russian demand, aiming at establishing joint Tureo-Russian 
defence of the Straits, is absolutely contrary to Turkish sovereignty and 
territorial integrity. Turkey, the product of the Turkish War of Inde- 
pendence, rejected this demand also, and recalled the guarantees formulated 
by the United Nations, guarantees which should satisfy those who felt 
doubts as to their own security. Great Britain and the United States also 
expressed the same views. Then the Soviet Union went so far as to claim 
that its demand for joint defense of the Straits was in no way contrary to 
the aims and principles of the United Nations. I represented my country 
at the San Francisco Conference in the Committee which discussed these 
aims and principles, and on the strength of this I can say definitely that it 
is contrary to the Charter for one country to formulate demands for joint 
defense of the territories of another country, or seek to establish bases on 
such territories. As I pointed out before the Turkish Grand National As- 
sembly, the Straits constitute the keystone of our existence and independ- 
ence and there can be no question of agreeing to any joint defense of that 
area. 

Before broaching the subject of a rational solution for the problem of 
the Straits it would not be out of place to analyze the factors which led the 
Soviet Union to formulate such demands. 

Tsarist Russia’s policy regarding the Straits had shifted between three 
positions, depending on the situation of the moment: (A) In times of dif- 
ficulty Russia has suggested that the Straits should be declared open to 
warships. During the neutralization of the Black Sea of 1856, when she 
denounced this neutralization in 1871, and during the crisis caused by the 


annexation of Bosnia in 1908, Russia has advocated the open-door policy; 
but these constitute exceptions to the rule. (B) When she felt weak Russia 
has demanded that the Straits should be kept closed to all warships; this 
was her defensive policy. (C) When she felt strong, Russia has followed 
an aggressive policy which requires that the Straits shall be kept open to 
Russian warships only, and aims at Russian possession of the Straits. This 
policy has taken the form of an openly aggressive and imperialist course of 
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action, or has been camouflaged in roundabout methods alleged to aim at 
ensuring Russian security. This policy, also known as a ‘‘national’’ poliey, 
is obviously an imperialist and aggressive one aimed at making Russia the 
possessor of the Straits and of Istanbul with its wide adjoining territories. 
Let us add at once that this imperialist plan is not likely to stop short once 
a part of it is realized, for it is stated in the Melidov memorandum of 1882 
that possession of the Straits would ensure a dominating position in the 
Near East which could not possibly be secured by other means, and that 
Russia would then be in a position to exert wide influence on the future of 
the Balkans and Asia Minor. In the same way Bazili’s report of 1914 
pointed out that Russia could not rest content with merely possessing the 
Straits but would also have to get control of the Aegean Sea. Thus it is 
evident that access to warm waters is to be ensured by way of laying hands 
on the whole of the Balkans and the Near and Middle East so as to descend 
into the Mediterranean; seeing that the main objective will not have been 
achieved because the passageways out of the Mediterranean will not be in 
her possession, Russia will have to take Tran and Iraq also in order to de- 
scend on the Indian Ocean to set foot in North Africa on her way to the 
Atlantic Ocean. 

In following this policy Tsarist Russia always sought to weaken the Otto- 
man Empire and make the most of her difficulties in order to realize Rus- 
sian ambitions. 

All of this should be kept in mind in analyzing the factors which activate 
the Soviet Union at the present time. One theory is that the Soviets have 
reverted to the old Russian ‘‘national’’ policy, and there are indications 
which support this belief: (A) the former Roumanian Foreign Minister 
and last Roumanian Ambassador to Moscow, Gafencu, states in his book 
that Soviet Russia has reverted to the national Russian policy and declares 
that on the day that Germany turned to Russia and Ribbentrop arrived in 
Moscow to sign the Russo-German Treaty Russia awakened to full realiza- 
tion of her strength and decided to follow the national policy of the Tsars; 
(B) the demands for joint defense of the Straits made to the Turkish For- 
eign Minister Siikrii Saracoglu during the Moscow conversations in Sep- 
tember, 1939, also tend to lend weight to this view, for this demand was 
made in 1939, and makes it obvious that the pretext of Turkey having vio- 
lated the stipulations of the Montreux Convention during World War II 
must have been invented later; (C) Molotov, who suggested to Hitler dur- 
ing the Berlin talks that Russia should be permitted to establish bases on 
the Bosphorus and the Dardanelles, was only following in the footsteps of 
his predecessors of the Tsarist era; (D) there is no lack of indications in 
the world press that Soviet Russia is applying the policy of the Tsars; (E) 
in the Revue Politique et Diplomatique of January, 1947, J. F. Kover cites 
many examples to show the lack of difference between the policy of Tsarist 
Russia and that of the Soviet Union; (F) on the tenth of February, 1947, 
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the United States’ Assistant Secretary of State underlined the fact that 
present-day Soviet policy was one of aggression and expansion. 

It is bitter indeed for idealist Soviet and Turkish reformers who consider 
that Turco-Soviet friendship is an historical necessity to have to admit that 
Russia has reverted to the policy of inordinate ambition and conquest which 
cost Tsardom its existence and which the leaders of the newly-formed Soviet 
Union repudiated in no uncertain terms. Dreams of conquest may be 
sweet, but they are dangerous in direct ratio to their sweetness, and the 
fate of Hitler’s Germany is nothing other than the latest example of this 
which history has to show us; it is impossible that a farsighted Soviet policy 
can fail to see that any attempt by Russia, even with a population of some 
two hundred millions, to dominate the world will drag her to the same fate. 

Another theory is that Russia is activated by the desire to safeguard her 
own security, and that, having had to make many heroie sacrifices in the 
Second World War, she desires to establish seeurity-zones which will obvi- 
ate the danger of her having to meet with a similar disaster again. Prior 
to World War I, the Great Powers were in the habit of establishing Zones 
of Influence in areas which they could not annex directly to their own terri- 
tories. It was in the process of applying this policy that Africa was par- 
celled out amongst them, and this same policy was the motivating faetor 
behind efforts to divide the territories of China, Iran, and the Ottoman Em- 
pire. It is also known that the system of securing Lebensraum resorted 
to by the Axis Powers both before and during World War II aimed at 
nothing less than that these states should rule the world. The system of 
establishing ‘‘security zones’’ is in no way different, for beyond every 
security-zone there lies vet another; there is no telling where the advance 
will stop but it is certain that it will cost each neighboring country its 
existence as an independent unit. And vet the future happiness and pros- 
perity of the world depends on establishing a system of collective security 
under which all nations (large or small) may live in peace and without fear. 


IX. SOLVING THE PROBLEM 


The task of solving the problem of the Straits in a rational manner will 
become more simple in direct proportion to the success achieved in ridding 
it of the political factors which have made it so difficult of solution all 
along its history. 

The factor which makes the Straits problem such a difficult one is the 
ambitious and conquest-seeking policy of Soviet Russia. It follows there- 
fore that either Russia will persist in this policy and make it inevitable that 
the Straits problem must be solved by way of international world polities, 
or else she will change her policy and make it possible for the problem of 
the Straits to be solved through normal juridical channels. 


Let us explain our meaning. 


| 
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Once the Straits are kept open to merchantmen of all nations in time of 
peace or war, once it is prohibited for foreign warships to enter the Black 
Sea, and once Russian warships are accorded the right to pass through the 
Straits into the Mediterranean, every Russian aim and demand will have 
been met except those that are based on her ambition for conquest. The 
only reason which lies behind the Russian demand for the Black Sea Powers 
alone to be authorized to formulate a new regime for the Straits and her 
desire to bring the Straits under her own domination by participating in 
their defense, is the reason that she wants to make sure the Straits shall not 
be used to threaten her own security. Therefore the question arises of 
which country is likely to use the Straits to threaten Russian security? 
Can it be Turkey? No such danger can come from Turkey which follows 
a policy of ‘‘peace within and without the Motherland’’ and has never 
failed to underline the fact that she has no desire beyond her own present- 
day frontiers. Can it be Great Britain that Russia has in mind? But 
Britain’s policy regarding the Black Sea and the Straits has been a defen- 
sive one from the outset. Or can it be that she is afraid of the United 
States? But the interests and policies of that country in the Black Sea 
and the Near East are also based on considerations of a defensive nature 
only. Thus we arrive at the conclusion that making use of the Straits 
against the interests of Russian security would or could become necessary 
only in ease she resorted to a policy of expansion and conquest and it is 
just as unjustifiable for Russia to ask for guarantee in such an eventuality 
as it is unthinkable that Turkey or anv of the other interested states would 
consent to extend them. 

In discussing the importance of the Straits we quoted Professor Renovin 
of the Sorbonne, who expressed the opinion that, no matter which Russian 
Government is in power, the question of having access to the warm waters 
of the Mediterranean can never be a problem of transitory interest, for 
geographical conditions continue to bring it up ceaselessly. In this same 
article Professor Renovin says also that exhaustion and general war- 
weariness had reached such a degree that treaties coneluded providing 
that the Straits and Istanbul had been promised to Russia failed to create 
any impression from the viewpoint of inciting the people to war; and 
Gorianoff (also quoted earlier as having summed up the Eastern Question 
by saying everything depended on who was in possession of the Straits 
complains in the last few pages of his book that the Tureco-Russian war of 
1877-1878 had lasted much longer than was anticipated at the outset 
because of lack of sufficient correct information about Turkey, that Russia 
made superhuman efforts during this war, and suffered unheard-of sacri- 
fices, and that the unimportant gain she got out of it was out of all 
proportion to what they cost her. There is a warning significance in these 
voices from the past. When I was Governor of Batum, the brother of a 
former Russian Prime Minister said to me: ‘‘We have been neighbours for 
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two centuries, but our countries do not know each other; it is only here 
that we have got to know you, and have voted for you.’’ It is possible 
that today, too, the Russians do not know us well. 

Today Russia is very strong, and she has emerged from the war with a 
victory perhaps unparalleled in history. If she goes in search of new 
victories and decides to try her luck at the Straits, she will find that she 
was again mistaken as to the true situation of Turkey. 

The determination of the Turkey which was born of the Turkish War of 
Independence has been expressed in the words of President Ismet Inont 
to which History has already accorded a place of honor: ‘‘We shall live 
and die as an honorable people.’’ Turkey’s determination in this respect 
aroused admiration and was accorded support throughout the world, espe- 
cially in Great Britain and the United States. 

As against the path which leads to no one knows where, there appears 
another path, the path leading to a normal and rational solution of the 
Straits problem calculated to satisfy the legitimate aspirations of Russia 
and everyone else: a Straits regime guaranteed by the United Nations 
and placed under the responsibility of Turkey. Such a regime, ensuring 
freedom of passage to merchant vessels, opening the Straits to the war- 
ships of Black Sea Powers, and closing the Straits to the warships of 
other Powers subject to certain conditions, would serve the treble purpose 
of giving Russia access to warm waters, protecting the Black Sea, and ex- 
tending sufficient guarantees. By being allied to the United Nations and 
the general problem of peace, the Straits will cease to constitute a political 
issue and be bound only by juridical rules and considerations; and the 
friendship of an honest, peace-loving, and strong Turkey conscious of her 
responsibilities in making use of her sovereign rights will continue to 


remain an historical necessity for Soviet Russia. 


| 


COMPENSATION FOR WAR DAMAGE TO AMERICAN 
PROPERTY IN ALLIED COUNTRIES 


By C. ARNOLD FRALEIGH 


Assistant to the Legal Adviser, Department of State * 


I. THe PROBLEM 


The American national who suffered war damage to property on ter- 
ritory of an enemy country during World War II is encouraged by the 
progress already made on the peace treaties to believe that the duty to 
provide compensation for his damage will be imposed directly upon the 
government of the enemy country. Upon the coming into force of the 
peace treaties with Italy, Bulgaria, Hungary, Roumania, and Finland, each 
of those countries will be obliged to provide for damage to property of 
United Nations nationals in its territory compensation equal to two-thirds 
of the sum necessary to purchase similar property or to make good the loss 
suffered. If a similar pattern is followed when the treaties with Germany, 
Austria, and Japan are written each of those countries will also be obliged 
to provide compensation for damage to property of United Nations na- 
tionals on its territory. 

The American national who suffered war damage to property on ter- 
ritory under the sovereignty of the United States during the war knows 
that compensation is provided by his own government. If he suffered 
damage to property in Hawaii, he has probably already obtained compen- 
sation from the War Damage Corporation.” If he suffered damage to 
property aboard a United States ship on the high seas, he has at least had 
the opportunity to obtain insurance at reasonable rates against the risk 
of such damage.* If he suffered damage to property in the Philippines, 
he knows that the United States Government has authorized the appropria- 
tion of $400,000,000 for distribution by the Philippine War Damage Com- 
mission as compensation for war damage to property in the Philippines.* 
The extent to which the United States will obtain reimbursement from 
enemy governments for the compensation it grants as a gratuity has not 


vet been determined. 


* The opinions expressed in this article are those of the writer and are not necessarily 
those of the Legal Adviser or the Department. 

1 Treaties of Peace with Italy, Bulgaria, Hungary, Roumania and Finland, Department 
of State Publication 2743. 

2The War Damage Insurance Act, 15 USCA 606b-2, 56 Stat. 175. 

3 The Marine War Risk Insurance Act, 46 USCA 1128 and 1128a, 54 Stat. 689-690. 

+The Philippine Rehabilitation Act, 50 USCA 1751-1763, 60 Stat. 128. 
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In contrast, the American national who suffered war damage to property 
on territory of Allied countries other than the United States can only be 
told that he may receive compensation from the United States Govern- 
ment, from the government of the Allied country in which his property 
was situated at the time of damage, from both of these governments, or 
from neither of them. There has been no indication that enemy govern- 
ments will be obliged to provide compensation for war damage to property 
on Allied territory directly to the property owners. Whatever compensa- 
tion is supplied by enemy governments for such damage will be supplied to 
the property owners indirectly through the appropriate Allied govern- 
ment. The problem is to determine the appropriate Allied government. 

Under the United States war damage legislation already described com- 
pensation is provided in the form of outright cash payments, benefits 
payable for the reconstruction or replacement of property, and sums paya- 
ble on policies of governmental insurance against war risks. Other Allied 
countries have also employed these three forms of compensation in their 
war damage legislation.” Furthermore, the United States, the United 
Kingdom, and other Allied countries may regard their readiness during 
the war to provide insurance against war risks at reasonable cost as, in 
effect, a provision of compensation for damage even if the property owner 
failed to take out insurance. The United States, for example, has speciti- 
cally excluded from compensation under the Philippine Rehabilitation Act 
certain types of losses for which insurance was available.® 

War damage is defined very broadly in the legislation of the United 
States and the other Allied countries. Benefits under the Philippine 
Rehabilitation Act are payable for damage from any of the following 
causes: enemy attack, action taken by United States forces to prevent 
property from coming into the possession of the enemy, action taken by 
the enemy occupation authorities, action taken by the United States forces 
in opposing, resisting or expelling the enemy, or looting, pillage or other 
lawlessness or disorder accompanying the collapse of civil authority.’ In- 
cluded in the French Government’s definition of war damage is damage 
resulting from the enemy occupation such as dispossession or damage 
caused in dwellings used by the enemy, from requisitioning without full 
compensation, from mine and shell-clearing operations, and from the ex- 
plosion, combustion, or dispersion of dangerous substances which have been 
abandoned or which are in the custody of the State, or of Allied armies, or 
of an enterprise working on their behalf. The Netherlands Government 


* United Kingdom: See R. M. Montgomery, War Damage Act 1941, and supplements. 
France: Law No. 46-2389 of October 28, 1946, published in the Journal Officiel of Octo- 
ber 29, 1946. Netherlands: Staatsblad F255 of November 9, 1945. 

650 USCA 1760(5). 

790 USCA 1752(a). 

* Law No. 46-2389 of October 28, 1946, Article 6. 
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defines as war damage ‘‘any damage as a direct result of acts of war, of 
actions or measures of the enemy and of wartime conditions.’’ ® 

Compensation is payable, under legislation of the United States and 
Allied countries, for war damage to real property, merchandise, com- 
modities, household furniture, and clothing. The American, British, 
French, and Dutch Governments have not undertaken to provide compen- 
sation for the loss of currency or intangible property. And they either 
exclude completely from compensation, or provide only limited compensa- 
tion for, articles of luxury such as jewelry and works of art. 


Recognition of Responsibility to Provide Compensation 
on a Territorial Basis 


There has been some recognition that an Allied nation should provide 
compensation for nationals of other Allied countries, or even for nationals 
of neutral countries, who sustained property damage on its territory to the 
same extent as it provides compensation for its own nationals, that is, that 
a nation should provide compensation on a territorial basis. 

The eighteen Allied Governments which participated in the Paris 
Conference on Reparation unanimously resolved that: 


in the administration of reconstruction or compensation benefits 
for war damage to property, the treatment accorded by each Signatory 
Government to physical persons who are nationals and to legal persons 
who are nationals of or are owned by nationals of any other Signatory 
Government, so far as they have not been compensated after the war 
for the same property under any other form or on any other occasion, 
shall be in principle not less favourable than that which the Signatory 
Government accords to its own nationals.*° 


The participating Governments stated, however, as the concluding sentence 
of the resolution, that there are ‘‘many special problems of reciprocity 
related to this principle’’ and recognized that ‘‘in certain cases the actual 
implementation of the principle cannot be achieved except through special 
agreements between Signatory Governments.’’ 

Independently of reciprocity agreements, several countries have made 
their systems of compensation for property damage sustained on their 
territory applicable to their own nationals and other Allied nationals on 
equal terms. In all the legislation of the United Kingdom, whether com- 
pensation is paid as a gratuity, or in return for insurance premiums or 
compulsory contributions, no distinction has been made between the rights 
of British and other Allied nationals to obtain compensation. Similar 


° Staatsblad F255, November 9, 1945, Article 1. 
10 Resolution 3 of the Final Act of the Conference, State Department Publication 2584, 
The Distribution of Reparation from Germany, p. 19. 
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non-discriminatory systems of compensation were adopted in Australia," 
India,’* and New Zealand.'* Insurance schemes were also put into effect 
in such British colonies as Singapore and Malaya sufficiently in advance of 
the Japanese occupation to enable American property owners to take ad- 
vantage of them.’* The United States, which combined a system of volun- 
tary war risk insurance to cover property damage sustained on United 
States territory other than the Philippines with a system of gratuitous 
payments for damage occurring prior to the adoption of the msurance 
system, made policy payments and gratuitous payments to American and 
non-enemy nationals on equal terms. 

Some countries have extended the benefits of their compensation laws to 
nationals of another Allied country in return for a pledge by the Allied 
country that their own nationals will receive reciprocal treatment under 
the laws of the Allied country. The French Government has extended 
the benefits of its legislation providing gratuitous compensation for war 
damage to property in France to American and British nationals.’*° The 
Netherlands Government has recently announced that it grants equal 
treatment to American nationals in the administration of gratuitous com- 
pensation which it provides for its own nationals for war damage to 
property in the Netherlands.*® 

A few countries have indicated that the benefits of their war damage 
legislation may be extended to foreigners, but do not disclose on what 
basis the extension will be granted. Shortly after the invasion of Norway 
a series of laws were enacted of which the law on war risk insurance for 
buildings may be taken as an example.'? Every building which was in 
sured against fire on or after April 8, 1940 (the day before the invasion ) 
was automatically covered by war risk insurance. Although this legisla- 


11 Australia: See the recital of laws appearing in Part I, National Security (War 
Damage to Property) Regulations, Statutory Rules 1946 No. 176, published in the 
Commonwealth Gazette on December 5, 1946. 

12 India: The War Risks (Goods) Insurance Ordinance (No. IX of 1940), War Risks 
(Factories) Insuranee Ordinance (No. XII of 1942), and War Risks (Inland Vessels) 
Insurance Ordinance (No. XXV of 1943). 

13 New Zealand: War Damage Act, 1941, No. 17, as ameuded, and Earthquake and 
War Damage Act, 1944, No. 15. 

14 See reference to Malayan War Risks (Goods) Insurance legislation in paragraph 4 
of the Terms of Reference of the Malayan War Damage Commission. 

15 Declaration by United States and French Governments on Commercial Policy and 
Related Matters, May 28, 1946, Article VIL; Department of State Bulletin, June 9, 1946, 
p. 997; Exchange of Notes between British and French Governments on December 38, 
1946, British Treaty Series No. 60 (1946). See with reference to filing of claims by 
American nationals under French law, Department of State Bulletin, January 26, 1947, 
p. 166 and July 20, 1947, p. 143. 

16 Department of State Bulletin, August 17, 1947, p. 382. 

'7 Order of April 4, 1941 on the War Damage Insurance Corporation for Buildings, 
published in Norsk Lovtidend for 1941, Nr. 15, pp. 200-211. 
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tion of the Quisling Government has been continued in effect by the present 
Norwegian Government, the insurance coverage is limited to buildings 
owned by Norwegian citizens.'* It is, however, stipulated in the law that 
‘‘war damage to buildings in this country belonging to foreign citizens 
may be compensated for, if the King or his authorized representative makes 
provision therefor.’’'’ A similar stipulation appears in a more recent 
Norwegian law which provides compensation for certain types of war losses 
sustained by Norwegian nationals on Norwegian territory, and not covered 
by war damage insurance legislation.*2° War damage legislation in Den- 
mark has taken a parallel course.’ 

The United States Government in its legislation providing compensation 
for war damage to property in the Philippines grants compensation 
‘orants reciprocal 


‘ 


benefits to nationals of any non-enemy nation which 
war damage payments to American citizens resident in such countries 
[ecountry].’’** The Swiss Government is the first government which the 
Philippine War Damage Commission has determined to have fulfilled the 
condition of reciprocity.°** Switzerland had presented to the Commission 
evidence of its non-discriminatory legislation providing compensation for 
damage inflicted upon Swiss territory in violation of neutral rights. 

Some nations may be obliged to grant equal treatment to nationals of 
other Allied countries, or even to nationals of neutral countries, by the 
terms of treaties negotiated prior to World War II. An example of such 
a treaty is the commercial treaty between the United States and Switzer- 
land of 1850. By the terms of that treaty both Governments agree that: 


In case of war, . . . the citizens of one of the two countries, resid- 
ing or established in the other, shall be placed upon an equal footing 
with the citizens of the country in which they reside with respect to 
indemnities for damages they may have sustained.*! 


The decision of the Philippine War Damage Commission that Swiss citizens 
are eligible for benefits under the Philippine Rehabilitation Act was not 
based on the treaty, although reference is made to the treaty in the opinion 
of the Commission.” 

Finally, several countries have encouraged the nationals of the United 


18 Provisional Law of July 19, 1946 on War Damage Insurance for Buildings. 

19 Same, Section 9, para. 2. 

20 Provisional Law on Compensation for Certain Damages and Losses as a Result of 
the War, 1940-1945, effective April 25, 1947, published in Norsk Lovtidend, Nr. 15, 
1947, pp. 247-251, Section 17. 

21 See, for example, Danish Law No. 218 of 1940 concerning War Risk Insurance of 
Household Goods, effective April 30, 1940. 

2250 USCA 1752(b) (1). 

23 Philippine War Damage Commission, Opinion L—7 of July 8, 1947. 

24 Malloy, Treaties, Vol. II, p. 1765, Article II. 

25 Philippine War Damage Commission, Opinion L-7 of July 8, 1947. 
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States, if not of other Allied countries, to register with them war damage to 
property sustained on their territory. Poland, in 1946, encouraged regis- 
tration of such damage by American nationals, with the assurance that 
any compensation benefits to be provided would be available to Polish 
and American nationals without disecrimination.** Belgium has accepted 
registration of war damage to American property in Belgium.*’ The 
Malayan War Damage Claims Commission accepts registrations of war 
damage to American property in Singapore and the Malayan Union.** 


Recognition of Responsibility to Provide Compensation 
on &@ Nationality Basis 


In contrast to the trend already described, there has been some recogni- 
tion that an Allied nation should provide compensation to its own nationals 
for property damage sustained by them on territory of other allied coun- 
tries, that is, that compensation should be provided on a nationality basis. 

The peace treaties with Italy, Bulgaria, Hungary, and Roumania au- 
thorize each of the Allied nations to apply assets within its territory of the 
enemy country or of nationals of the enemy country to the satisfaction of 
the elaims of the Allied nation or of nationals of the Allied nation against 
the enemy country. Substantially, if not totally, excluded from the claims 
to be satisfied from this source are claims of nationals of the Allied country 
for damage to property in the enemy country for which the enemy country 
is under a direct obligation to pay two-thirds compensation. The United 
States has already agreed to release Italian assets in this country, and 
Italy has agreed to pay to the United States Government before December 
31, 1947, $5,000,000 ‘‘to be utilized, in such manner as the Government of 
the United States of America may deem appropriate, in application to the 
claims of United States nationals arising out of the war with Italy and 
not otherwise provided for.’’ *° 

The United Kingdom has not as yet undertaken to provide compensa- 
tion for losses of its nationals abroad. Netherlands legislation anthorizes 
the Minister of Finance either to assimilate the rights of Netherlands 
nationals abroad to those of Netherlands nationals at home, or to assimilate 
the rights of foreign nationals to the rights of Netherlands nationals with 
’ French legisla- 
tion leaves the door open to the provision of compensation by the French 


respect to damage sustained on Netherlands territory.® 


Government for its nationals abroad by the following sentence inserted 


in Article 10: 


26 Department of State Bulletin, June 23, 1946, p. 1083. 
*7 Same, August 18, 1946, p. 336. 
*8 Same, August 24, 1947, p. 398. 
“9 Same, August 24, 1947, p. 376. 
30 Staatsblad F255 of November 9, 1945, Article 1(3). 
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A subsequent law shall determine under what conditions and to 
what extent French natural and juridical persons who own damaged 
property abroad and who would not benefit by reciprocal agreements 
may be compensated.*' 

Several countries accept registration by their nationals of war losses 
sustained in other Allied countries. The nationals of China, Czecho- 
slovakia, and Yugoslavia are required to register war losses, regardless of 
the country in which the damage was suffered with the government of the 
country of which they are nationals.*? The Department of State aecepts 
for possible future consideration, in the event of Congressional action, 
claims submitted by American nationals for losses suffered in other Allied 
countries. 

Numerous bills were introduced in the first session of the Eightieth 
Congress with the object of providing compensation for war losses. The 
only bill reported out of committee was the bill introduced in the House 
on June 30, 1947 for the purpose, among other things, of creating ‘‘a com 
mission to make an inquiry and report with respect to war claims; sli 
The bill directs the commission not only to estimate the number and amount 
of war claims, but also to report ‘‘the extent to which such claims have 
been or may be satisfied under international agreements or domestic or 
foreign laws.”’ 

The House Committee on Interstate and Foreign Commerce reported 
the bill favorably on July 17, 1947.** The report contains the following 
statement: 


War claims of individual American citizens who have suffered as a 
result of enemy action are a part of the sum total of claims for repara- 
tions against the respective enemy governments. If sufficient assets 
cannot be secured from such enemy governments to take care of the 
claims of the American people as a whole and the claims of individual 
citizens, the Congress of the United States will have to determine, after 
considering the report and recommendations of the War Claims Com- 
mission created by title II of this bill, whether and to what extent 
individual claims should be paid out of the Treasury in view of the 
fact that if this bill becomes law, the United States will have been the 
recipient of the net proceeds resulting from the liquidation of the 
enemy assets which are available in this country. 


Congress adjourned before the bill was put to a vote. 


31 French Law No. 46-2389 of October 28, 1946. 

32 China: See note of January 27, 1947 from Chinese Ministry of Foreign Affairs to 
American Embassy at Nanking, reported in despatch 541 of March 5, 1947 from Embassy 
to the Department. Czechoslovakia: Decree No. 54 of August 31, 1945, and Order of 
the Minister of the Interior of September 3, 1945. Yugoslavia: Decree of Council of 
Ministers of April 2, 1945 (Official Gazette No. 20 of April 10, 1945) and Rules issued by 
Premier on June 10, 1945 (Official Gazette No. 44 of June 26, 1945). 

33 H. R. 4044, 80th Congress, 1st Session. 

34 House Report No. 976, 80th Congress, Ist Session. 
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II. THe PRINCIPLES 


The reason for the development of two inconsistent bases for providing 
compensation for war damage to property of a national of one Alhed 
country in territory of another Allied country lies in the fact that different 
principles are applicable to the distribution of compensation funds depend- 
ing on whether the funds are derived from external or internal sources. Ex- 
ternal sources are reparations from enemy countries, which may consist of 
equipment, ships, or assets of enemy nationals. Internal sources are either 
voluntary payments for governmental insurance against war damage, 
compulsory contributions exacted from the owners of property subjected to 
the risk of war damage, special taxes for rehabilitation purposes, or 
revenues from general taxation. 

Once it is recognized that funds for the compensation of war damage 
are derived from two sources, the reason for the growth of two different 
bases for providing compensation becomes apparent. Nationality is the 
basis usually employed in distributing funds derived from intergovern 
mental claims. The territorial basis is usually emploved in distributing 
funds derived from taxation or other internal sources. 


The Distribution of Compensation Funds Derived from Reparations 


The question of which government should distribute reparations re- 
ceived from an enemy country for war damage to private property, the 
government of the country of which the property owner is a national or 
the government of the territory on which the property was situated at 
the time of damage, cannot be answered without asking another question. 
On what basis should claims be presented against enemy governments for 
war damage to private property, the nationality basis or the territorial 
basis? The basis used in distributing the proceeds of the claim should, 
of course, be the same as the basis used in presenting the claim. 

The rule customarily followed in international law is that a govern- 
ment may present only the claims of its own nationals against another 
government. 

The first essential of an international claim is a showing that the 
claimant is entitled to the protection of the state whose assistance is 
invoked. Aside from the special situation of alien seamen and aliens 
serving in the armed forees, concerning which considerable confusion 
exists, it is well settled that the right to protect is confined to nationals 
of the protecting state.* 

But when the claim is for a wrong committed by one state to property on 
the territory of a second state owned by a national of a third state, which 
is the protecting state, the state of which the property owner is a national 
or the state within which his property is situated? 


35 G. H. Haekworth, Digest of International Law, 1943, Vol. V, p. 802. 
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When a Frenchman sought compensation for damage inflicted by a 
sritish cruiser during the Civil War upon property aboard an American 
ship out of the fund paid by Great Britain to the United States pursuant to 
the Geneva award, his claim was allowed, and so were the claims of numer- 
ous other persons not citizens of the United States.*® The reason for allow- 
ing the claims of foreigners was stated by the Claims Court as follows: 


A foreigner may be entitled to protection either as to his person 
or as to his property, or both. If he is within this country, or on the 
deck of one of our vessels, his person and his property with him are 
under our protection. And if his property alone is within this country 
it is entitled to and everywhere receives the same protection as the 
property of citizens; and so of the property of an alien nonresident 
upon the seas in an American vessel, this government has always ex- 
tended to it the same protection as to that of citizens.** 

When the French Government espoused claims of French citizens whose 
property was damaged during the bombardment of Greytown, Nicaragua, 
in 1854 by United States forces, Secretary of State Marey rejected the 
claims not only because the United States considered the bombardment 
to have been justified, but also because claims for such damage should only 
be presented by the government of Greytown. It was not certain who was 
wielding sovereign power in Greytown, but, said Secretary Marcy, 


it was for them to complain of the proceedings of the United 
States towards the people at that place, and to make reclamation, if 
any was due, for injuries to foreigners whom they had received within 
their jurisdiction, and whom they were consequently under obliga- 
tion to protect. 


The strength of the positions herein taken are not impaired by the 
fact that in some cases the claimants might be turned over for redress 
to a feeble power. It should be recollected that in this instance it 
was to such a power, without anything in its character or composition to 
justify confidence, that the applicants committed their property, and 
they can not reasonably ask to have a well-settled principle of inter- 
national law changed in order to meet the exigency of their case.** 

During the negotiation of the peace treaties with Italy, Bulgaria, 
Hungary, Roumania, and Finland it was apparently recognized that each 
Allied country was responsible for presenting the claims of its nationals for 
war damage caused by those enemy countries. In each treaty the Allied 
Governments declare that certain rights attributed to them ‘‘cover all 
their claims and those of their nationals for loss or damage due to acts of 
war.’’** Each Allied Government is authorized to apply the proceeds 


36 Moore, International Arbitrations, 1898, Vol. 111, pp. 2350-2360. 
27 Same, p. 2353. 

38 Moore, Digest of International Law, 1906, Vol. VI, p. 934. 

39 See, for example, Article 80 of the Italian treaty. 
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obtained from the liquidation of enemy assets in its territory to the satis- 
faction of its claims ‘‘and those of its nationals.’’*° In the understandings 
concluded in August, 1947 between Italy and the United States, Italy 
agreed, in return for the release of Italian assets in the United States, to 
pay $5,000,000 to the United States to be applied to the ‘‘claims of United 
States nationals arising out of the war with Italy.’’ *? 

The agreement reached at the Paris Conference on Reparation in Novem- 
ber and December, 1945, also provides that each Signatory Government 
shall regard the share of reparation allocated to it under the agreement, 
‘fas covering all its claims and those of its nationals against the former 
German Government... But when the Conference unanimousl) 
resolved that equal treatment should be granted by each Allied govern 
ment to its own nationals and the nationals of any other Signatory Govern- 
ment in the administration of compensation for war damage to property 
on its territory, the Conference adopted a principle inconsistent with the 
theory that a nation presents the claims of its nationals only. <A nation 
cannot be expected simultaneously (1) to grant equal treatment to for- 
eigners in the administration of compensation for war damage to property 
on its territory, and (2) to present against enemy governments only the 
claims of its nationals. 

The report of the United States representative at the Paris Conference 
discloses that it was the United States delegation which initiated the resolu- 
tion on equal treatment. The report continues: 


The question of whether foreign investors should look to their own 
Government or to the nations in which their properties were located 
for compensation was complicated by the fact that different nations 
used different bases in the computation of war damages for repara- 
tion purposes. Both the United Kingdom and French claims data 
included all war damage incurred on British and French soil, re- 
spectively, without regard to the nationality of owners of damaged 
property, but nothing for damage to British and French properties 
abroad. On the other hand, the United States claims data included 
war damage suffered by United States property holders wherever 
located. In Tripartite discussion between the United States, British 
and French delegates it was agreed that the United States data on 
claims representing war damages would only be for that part of such 
damages as was not satisfied by compensation benefits from other 
countries.’’ 


No issue was made of the basis for presenting claims for war damage 
to private property at the Paris Conference because such claims were only 


40 See, for example, Article 79 of the Italian treaty. 

41 Department of State Bulletin, August 24, 1947, p. 376. 

42 Final Act of Paris Conference on Reparation, Part I, Article 2A, Department of 
State Publication No. 2584, The Distribution of Reparation from Germany, p. 12. 

43 Unclassified portion of Final Report on the Paris Conference on Reparation, sub- 
mitted to the Secretary of State by James W. Angell cn February 18, 1946, p. 123. 
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a small fraction of the total monetary losses claimed, and monetary losses 
were only one of the factors considered in allocating reparations.** It is 
doubtful that any country’s share of reparations would have been sub 
stantially affected by a shift from the territorial basis to the nationality 
basis, or vice versa, in the presentation of claims. No allocation has yet 
been made of reparations from Japan, but it is unlikely, in view of the 
announced policy of the Far Eastern Commission to determine shares on a 
‘broad political basis,’’ that an issue will be made of the question whether 
a government should put in its claims on a territorial or nationality basis.*- 

The fact that a country provided compensation for war damage on a 
territorial basis while the war was in progress is, of course, a strong reason 
for that country to insist that any reparations payable for damage on its 
territory be paid to it. Great Britain has provided compensation on a 
territorial basis and has insisted on the right to receive compensation on a 
territorial basis. The United States may be expected to insist that any 
reparations payable by Japan for war damage to property in the Philip- 
pines be paid to it since the United States has undertaken to provide com- 
pensation on a territorial basis in the Philippines. 

The decision as to which of two governments may present a claim may 
have a substantial effect upon the amount a claimant recovers. Whatever 
system is used to calculate how much reparations a government has re- 
ceived for war damage to property, it may be expected that each govern- 
ment will receive a different percentage of the total amount of its claim. 
Governments may adopt different conclusions as to the classes of property 
owners who are entitled to share in reparations funds. Governments differ 
in their ability to administer compensation. And, in days of exchange 
control, the currency in which compensation is payable will make a 
difference. 

It is doubtful that claims for damage to property caused by one state 
to property in a second state which is owned by a national of a third state 
should be presented on a nationality basis. But it is because such claims 
are, and have been, so presented, that there is a tendency to provide com- 
pensation for war damage on a nationality basis. 


The Distribution of Compensation Funds Derived from Taxation 


Distribution of compensation funds which a country derives from in- 
ternal sources through insurance premiums, special assessments, or general 
taxation, is generally made to all property owners who can be included in 
the insurance scheme or the taxation system, that is, to all owners of 
property situated within the territory of the country. 


44 See article by John B. Howard, The Paris Agreement on Reparation from Germany, 
Department of State Publication No. 2584. 
45 Department of State Bulletin, June 1, 1947, p. 1069. 
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There is a strong moral, if not a legally enforceable, obligation upon a 
government not to levy taxes upon property owners of all nationalities to 
provide benefits for property owners of its own nationality. When the 
French Government in 1945 levied a ‘‘solidarity tax’’ upon all property 
in France in order to raise funds for the reconstruction of war damaged 
property, American owners of property in France protested against the 
exclusion of foreign-owned property from a share in the reconstruction 
benefits. The injustice of the threatened discrimination by France was 
cited in the discussion of the equality of treatment resolution at the Paris 
Conference on Reparation.*® 

Commercial treaties between the United States and a large number of 
countries contain a provision substantially similar to the following: 


The nationals of either High Contracting Party within the terri- 
tories of the other shall not be subjected to the payment of any internal 
charges or taxes other or higher than those that are exacted of and 
paid by its nationals.** 


The type of discrimination against which such a provision is aimed is 
that in which a government levies higher taxes on foreign-owned than on 
domestic-owned property in order to provide the same governmental bene- 
fits for both types of property. 

Discrimination also exists, however, if a government taxes both types of 
property at the same rate in order to provide greater governmental 
benefits for domestic-owned than for foreign-owned property. An effort 
to strike at this type of discrimination appears in the commercial treaty 
between the United States and Belgium of 1875, which is still in force. 
The treaty adds to the sentence which forbids the levying of higher taxes 
on citizens of one of the two States than are levied on citizens of the 
country in which they may be, the following clause: 


and the privileges, immunities and other favors, with regard to 
commerce or industry, enjoyed by the citizens or subjects of one of the 
two States, shall be common to those of the other.*® 


Discrimination is easy to recognize if a government raises funds for war 
damage compensation by special taxation on all property and pays benefits 
only for domestic-owned property. It exists, though the demonstration of 
its existence is difficult, if compensation funds are taken out of revenue 
from general taxation levied without distinction as to the nationality of 
the property owner, and benefits are paid only to property owners who are 
nationals. 


#6 Unclassified portion of Final Report on the Paris Conference on Reparation, sub 
mitted to the Secretary of State by James W. Angell on February 18, 1946, p. 124. 

47 Hackworth, Digest, Vol. III, p. 577. 

48 Article I; Malloy, Treaties, Vol. I, p. 91. 
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The existence of discrimination is still more difficult to demonstrate 
when a government raises funds by taxation derived from one part of its 
territory to pay benefits for damage sustained in another part of its ter- 
ritory. Out of funds which the United States Government has raised by 
levying taxes in the United States, irrespective of the nationality of the 
taxpayer, there is authorized to be appropriated $400,000,000 to provide 
compensation for war damage to property in the Philippines. The re- 
striction of this compensation to American and Philippine nationals would 
appear to be discriminatory. It may be argued that the United States 
is under no duty to provide benefits for property in a territory which has 
become independent. But it may also be argued that, if the United States 
undertakes to provide such compensation out of taxes levied on American 
owned and foreign-owned property alike, it should distribute compensa 
tion benefits to American-owned and foreign-owned property alike. 

The obligation not to discriminate in taxation on grounds of nation- 
ality is not the only reason why nations adopt the territorial basis in 
distributing compensation for war damage derived from internal sources. 
Compensation so derived is not distributed on a nationality basis because 
a nation is reluctant to assume responsibility to provide benefits for its 
own nationals who are beyond the reach of its taxing power and its ad- 
ministrative control. It is readily understandable why the United States 
Government has not provided war risk insurance for American-owned 
property in China. It is also understandable why the United States has 
not undertaken to raise funds by taxation to provide benefits for Americans 
who suffered war damage to property in China. Since the United States 
Government cannot tax American owners of property in China, it hesitates 
to assume an obligation to provide benefits for them by levying taxes on 
property owners in the United States. 

The fact that a property owner must look to the government which has 
the power to tax his property for compensation derived from funds raised 
by taxation has, of course, a substantial effect upon the amount of com- 
pensation he may recover. But an American owner of property in China 
has no more grounds for complaint that he is not receiving as much com- 
pensation from tax sources as a Chinese owner of property in the United 
States, than he has for complaint that the Chinese Government does not 
provide as good police protection or sanitation for him in China as does the 
United States Government for a Chinese national in the United States. 

It is because the provision of compensation for war damage to property 
from internal sources so closely resembles other governmental functions 
with respect to which the rights of aliens have been assimilated to those of 
nationals that there has been a tendency to provide compensation on a terri- 
torial basis. 
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III. THE SoLuTIONS OF THE PROBLEM 


If determination of the basis for providing compensation for war damage 
to the property of a national of one Allied country on territory of another 
Allied country is left to the independent action of each Allied government, 
it is possible that some governments will provide compensation on both 
nationality and territorial bases, some on the nationality basis only, and 
some on the territorial basis only. 

There are obvious drawbacks to unilateral efforts to fix responsibility to 
provide compensation. Suppose the United States decides to use the terri- 
torial basis, but other countries adopt the nationality basis. American na- 
tionals will receive no compensation for losses abroad; foreign nationals 
may be overcompensated for losses on American territory. Suppose the 
United States decides to use the nationality basis, but other countries adopt 
the territorial basis. Foreign nationals will receive no compensation for 
losses on American soil; American nationals may be overcompensated for 
losses on Allied territory. Suppose the United States decides to use both 
bases to provide compensation. Some American nationals and some foreign 
nationals may then be overcompensated. 

The danger of over-compensation is not imaginary. The Freneh and 
Netherlands Governments now undertake to provide full compensation to 
American nationals for war damage to certain types of property on their 
territory. If the United States provides compensation for war damage to 
American property abroad, American nationals with losses to certain types 
of property in France and the Netherlands will be overeompensated. 

A nation cannot avoid the pitfall of overcompensation solely by stipulat- 
ing, in its compensation legislation, that the amount of benefits payable to 
any claimant shall be reduced by the amount of compensation he has re- 
ceived, or may receive, from a foreign government. Every government has 
the natural desire to pay its own nationals only to the extent they do not 
receive compensation abroad, and to pay foreign nationals only to the 
extent they do not receive compensation from their own governments. If 
every government acts upon that desire, the only consolation a war damage 
sufferer will receive will be a direction from each of two governments to 
seek his compensation from the other. 

There is need for intergovernmental agreement on responsibility to pro- 
vide compensation. There are only three possible forms which such an 
agreement may take: agreement to a system of dual responsibility with par- 
tial recognition of both the nationality and the territorial bases, agreement 
to use the nationality basis as the sole basis, or agreement to use the terri- 
torial basis as the sole basis. 
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Provision of Compensation on Both Nationality and Territorial Bases 


Under a system of dual responsibility both the government of the country 
of which the property owner is a national and the government of the terri 
tory in which his property was damaged assume responsibility to provide 
some compensation for war damage. 

Any system of dual responsibility to provide compensation for the same 
damage has serious disadvantages. There is duplication of effort in the 
assessment of the same damage by two governments. Instead of facing the 
jurisdictional problems presented by either the nationality or the territorial 
basis, governments must face the jurisdictional problems of both bases. 

The necessity of eliminating the possibility of overeompensation when 
two governments provide compensation for the same damage obliges the two 
governments to agree that either the nationality, or the territorial, basis is 
the primary basis for providing compensation, and that the alternate basis 
is to be used only as a supplementary source of compensation. For ex- 
ample, China and the United States might agree that the nationality basis 
is the primary basis, that is, that either government could deduct from any 
compensation which might become payable on a territorial basis whatever 
amounts the nationals of the other were entitled to receive from their own 
government. France and the United States might agree that the territorial 
basis is the primary basis and that either government could deduct from 
any compensation which might become payable on a nationality basis 
whatever amounts its nationals were entitled to receive from the foreign 
government.*® 

If, however, the United States stands ready to agree with some countries 
that the nationality basis should be used as the primary basis, and with 
other countries that the territorial basis should be used as the primary 
basis, the United States will not be able to determine the size of the fund 
needed to provide full compensation, nor the percentage of compensation 
afforded by a given fund, either for Americans in other Allied countries or 
for nationals of other Allied countries in the United States, until the United 
States knows the primary basis adopted by each Allied country and the 
amount of compensation provided on that basis. 

Suppose, on the one hand, that the United States wants to provide com- 
pensation for American nationals abroad. No estimate can be made of 
the aggregate of damage for which compensation will have to be provided 
until the United States knows every one of the other Allied countries which 
will, pursuant to agreement with the United States, use the territorial basis 
as the primary basis, and also the amount of compensation provided by 
each of those Allied countries to American nationals on the territorial basis. 


49 At present, however, the French Government excludes from compensation damage 
for which compensation is payable under the laws of any Allied government. Law No. 
46-2389 of October 28, 1946, Articles 8 and 17. 
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Suppose, on the other hand, the United States wants to provide compensa- 
tion for foreign nationals on American soil. No estimate can be made of 
the aggregate of damage for which compensation will have to be provided 
until the United States knows every one of the other Allied countries which 
will, pursuant to agreement with the United States, use the nationality 
basis as the primary basis, and also the amount of compensation provided 
by each of those countries to their own nationals.°° 

If each Allied government pursues a policy of waiting to see what basis 
of compensation is adopted as primary, and how much compensation is pro- 
vided by foreign governments, there will be a stalemate. Each government 
will postpone the establishment of its system of compensation until the 
other governments have established their systems. 

Allied governments would be able to go forward with the provision of 
compensation on a primary basis if they were able to agree that either one 
or the other of the two bases would be accepted by all as the primary basis. 
If all countries agreed that the nationality basis would be primary, each 
country would merely have to estimate the total losses of its nationals at 
home and abroad, and provide compensation accordingly. If all countries 
agreed that the territorial basis would be primary, each country would 
merely have to estimate the total losses suffered by its own and Allied na- 
tionals on its territory, and provide compensation accordingly. But even 
if provision of compensation on a primary basis might be made without 
delay, there will be delay in providing compensation on a supplementary 
basis. 

If the United States undertakes to consider the amount of compensation 
provided by foreign governments it might conceivably eliminate delay in 
establishing a system of compensation by arranging for the recovery of 
benefits already paid, in the event that foreign governments subsequently 
provide compensation. But delay is only one of the difficulties inherent 
in attempting to supplement the amount of compensation provided by a 
foreign government. 

Let us assume that the United States, wishing to compensate its nationals 
for losses abroad to the extent that foreign governments do not provide 
compensation for such losses on a territorial basis, has determined all those 
countries which provide no compensation for losses to American property 
on their territory. The United States cannot, then, simply provide com- 
pensation for all losses of American nationals in such countries. Even 
countries which do provide compensation for damage to American property 

50 The Philippine Rehabilitation Act says nothing about whether the Philippine War 
Damage Commission may deduct from the benefits payable to an eligible foreign national 
whatever compensation the foreign national receives from his own government. Should 
deductions be required, the Commission will not be able to divide the compensation fund 
among Philippine, American, and Allied claimants until it determines how much eligible 
Allied nationals will receive from their ewn governments. 
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limit the compensation to certain types of property. Articles of luxury, 
for example, are generally excluded from compensation. On certain types 
of property some countries pay varying proportions of the amount of the 
damage. Each country has its own list of the types of property damage 
for which compensation is payable, and its own standards of compensation. 

The United States Government cannot justify the provision of compensa 
tion for war damage to an automobile owned by an American national in 
China, if an American national in France whose automobile was damaged 
has no way of obtaining compensation for such damage. The United States 
must, therefore, if it is to establish a supplementary system of compensation 
on a nationality basis, define the types of property damage compensable 
and undertake to pay a certain standard of compensation to all American 
nationals for such damage, with the provision that there shall be deducted 
from this standard in each case whatever compensation the American na- 
tional may be able to receive from a foreign government. 

The mechanics of deducting the amount of compensation payable by a 
foreign government from the amount payable by the United States Govern- 
ment is not a simple matter. If the foreign government has not actually 
paid out compensation to the American national, the United States must 
decide how much compensation it may be expected to pay out. And then 
it must determine the difference between two sums, payable in different 
currencies, at different times, and with different restrictions upon use. The 
United States must also decide, if it attempts to provide supplementary 
compensation on a nationality basis, whether American nationals who suf- 
fered losses in countries like the United Kingdom where insurance against 
war damage was available, are entitled to receive compensation from the 
United States Government if they failed to take out insurance policies. 


The Nationality Basis as the Sole Basis for Providing Compensation 


Use of the nationality basis as the sole basis means that each Allied gov- 
ernment agrees to provide compensation for war damage to property sus- 
tained on its territory or on territory of any Allied country only if the 
property is owned by its nationals. To the extent that the United States 
undertakes to raise funds for compensation purposes by taxation, it will be 
faced with two objections to the use of the nationality basis. Foreign na- 
tionals will object to being forced to share the burdens of taxation without 
sharing the benefits. American nationals will object to being taxed to pro- 
vide compensation for American owners of property in foreign countries 
who will be sharing the benefits of taxation without being subject to its 
burdens. 

To the extent that other Allied countries raise funds for compensation 
purposes by taxation, they will be faced with similar objections. American 
nationals will object to being taxed in foreign countries without receiving 
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any benefits; nationals of the foreign countries will object to being taxed 
to provide compensation for fellow-nationals who are not subject to tax. 

It is, of course, difficult to demonstrate to what extent a given compen- 
sation fund is derived from internal, and to what extent it is derived from 
external, sources. But there can be little doubt that external sources will 
be inadequate to supply the measure of compensation which the United 
States and other Allied countries have already assumed responsibility to 
provide. 

Since reparations are not allocated solely on the basis of monetary losses, 
there can be no exact formula for determining the amount a nation recovers 
on its claim against an enemy country for war damage to private property. 
It might be assumed that the amount recovered for such damage is, roughly, 
in the same ratio to the total of reparations received as the claim for such 
damage is to the total of monetary losses claimed. If such an assumption 
is made, reparations as a source of compensation will be grossly inadequate. 
The House Committee on Interstate and Foreign Commerce in its report 
of July 17, 1947 on the bill to create a commission to study the matter of 
war claims stated : 


The position of Germany and Japan (with respect to war claims 
against these countries) is somewhat analogous to that of a bankrupt 
against whom claims are apt to be filed in an amount greatly in excess 
of the bankrupt’s assets. The legitimate claims of the United States 
alone, on account of the expense incurred in fighting World War II, 
will most likely exceed many times the assets available for payment 
even over a considerable period of years. Pe 


It might be assumed that all reparations, or reparations of a particular 
type such as enemy assets, are received for private war losses. Such an 
assumption appears to have been made when it was stipulated in the agree- 
ment for the release of Italian assets that Italy’s payment of 5 million dol- 
lars should be used to satisfy private war claims of United States nationals. 
However, the 5 million dollar fund has been made available for private 
claimants as a consequence of the waiver of claims of the United States 
Government. It is difficult to say, therefore, whether the fund should be 
regarded as derived from external, or from internal, sources. 

Even if the application of all reparations to claims for private war losses 
be regarded as justified, reparations may still be insufficient to provide sub- 
stantial compensation. Claims for private war losses include claims not 
only for damage to property but also claims for damage to the person, such 
as personal injuries and death due to mistreatment of prisoners-of-war and 
civilian internees. The United States has already committed itself to pro- 
vide $400,000,000 worth of compensation for war damage caused by Japan 
to property, largely of American or Philippine nationals, in only one part 


51 House Report No. 976 on H. R. 4044, 80th Congress, Ist Session, pp. 2-3. 
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of the area damaged as a consequence of the war with Japan. It is not 
known whether Japan will be obliged to match that figure with reparations. 

It is, of course, not merely a question whether reparations received by 
the United States will be adequate to compensate all American nationals 
for their war losses. Adoption of the nationality basis assumes that each 
Allied country is willing to limit the compensation it provides to the amount 
of reparations it receives. In view of the much heavier damage sustained 
by nationals of most of the Allied countries, than was sustained by Ameri- 
can nationals, it is not to be expected that other Allied countries will find 
reparations an adequate source of compensation. 

The nationality basis is predicated on the theory that a government 
should present only the claims of its nationals against an enemy govern- 
ment. If this theory is rejected, there is no theoretical justification for 
the use of the nationality basis. 

Finally, it is already difficult to secure agreement to the nationality basis 
because so much progress has already been made toward payment of com- 
pensation on a territorial basis. Great Britain, the United States, and 
other Allied countries have for years been collecting premiums from for- 
eign owners of property within their territory for war risk insurance. 
Gratuitous payments have already been made to foreigners for war damage. 
A number of countries have entered into agreements to guarantee equal 
treatment in the administration of compensation benefits. These arrange- 
ments cannot easily be undone. 


The Territorial Basis as the Sole Basis for Providing Compensation 


If the territorial basis were adopted as the sole basis for providing com- 
pensation, each Allied country would provide compensation for war dam- 
age sustained to property of Allied, as well as its own, nationals situated on 
its own territory, but would provide no compensation for property of its 
nationals on territory of other Allied countries. 

The objection to this solution of the compensation problem, as already 
indicated, is that, if reparations are received by a country for damage to 
property of its nationals in other Allied countries, the government of the 
country should not refuse to provide compensation for such damage. It 
has been disclosed, however, that some governments did not put in claims 
for reparations on a nationality basis. It is also doubtful that the govern- 
ments which did present claims on a nationality basis thereby secured a 
significant increase over the share of reparations they would have received 
if their claims had been presented on a territorial basis. 

The question is merely one of the right of a property owner to look to the 
government of the country of which he is a national to present his claim, 
rather than to the government of the territory in which his property was 
situated at the time of damage. Even if governments receive the same 
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shares of reparations whether they espouse claims on a nationality or on a 
territorial basis, the individual property owner may have strong reasons 
for preferring to have his claim presented, and compensation administered, 
by one government rather than the other. The brief reference to authori- 
ties on the point which has already been made indicates that it is doubtful 
that a property owner has the right to insist that the government of the 
country of which he is a national present his claim for damage caused by a 
second government on territory of a third government. 

There are important advantages to be derived from placing sole responsi- 
bility to provide compensation for war damage upon the government of 
the territory in which the damage occurred. The chief advantage is that 
the territorial basis permits governments to tie compensation programs to 
rehabilitation programs. The burden of providing compensation is so 
heavy that most countries have not been willing to pay compensation out 
right. They have insisted that the compensation be used to rebuild or 
replace the damaged property. To make such insistence effective they 
have stipulated that compensation will be paid in fractional parts as the 
work of reconstruction progresses. 

By the terms of the Philippine Rehabilitation Act, the Philippine War 
Damage Commission, to the fullest extent practicable, is to require that 
lost or damaged property be rebuilt, replaced, or repaired before pay- 
ments of money are actually made to claimants. If the Commission 
determines that rebuilding, replacement, or repair is impossible or im- 
practical, the Commission may waive the requirement, but is then to insist 
that compensation benefits be reinvested in such manner as will further 
the rehabilitation or economic development of the Philippines.®? It would 
be impossible, however, for a government which pays compensation for war 
damage to property of its nationals in a foreign country to enforce any re- 
quirement that the compensation be used either to repair, replace or rebuild 
the damaged property, or be invested in such a way as would further the 
economie rehabilitation of the country in which the damage occurred. 

Another advantage of the adoption of the territorial basis is that pro- 
grams to provide compensation for war damage can be brought into proper 
relationship with programs for the recovery of property which has been 
confiscated or looted during the war. Most governments include in their 
definitions of compensable war damage, damage resulting from confiscatory 
measures of the enemy or from looting. A determination cannot be made 
that such a loss has been suffered until there has been a prior determination 
that the confiscated or looted property is not recoverable. This pre- 
liminary determination can be effectively made only by the government of 
the territory in which the property was situated at the time of loss. 

When the Allied countries of Europe were liberated, property taken over 
from the retreating enemy was placed under the administration of the gov- 


5250 USCA 1754(c). 
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ernment of the Allied country in which it was found. These governments 
are now endeavoring to restore such property, if it can be identified, to the 
rightful owners. In cases where confiscated property cannot be restored, 
but assets have been recovered of the enemy agency which confiscated the 
property, some Allied governments, the Netherlands for example, are 
endeavoring to distribute among the owners a pro rata share of the pro- 
ceeds from the liquidation of the enemy agency.** It has also been 
recognized that property which has been removed from Allied countries 
by the enemy and which is subsequently found in enemy territory will 
be returned by the Allied authorities in control of the enemy territory 
to the government of the Allied country from which the property was 
taken, regardless of the nationality of the owner of the property.** 

Since the responsibility for restoring confiscated or looted property has 
been placed upon the government of the country in which the property 
was situated at the time of loss, an advantage would be gained by placing 
responsibility to provide compensation for property which cannot be 
restored upon the same government. It is not desirable to have the United 
States assume responsibility to provide compensation for property of 
American nationals lost or confiscated in the Netherlands when it cannot 
determine whether the property has been lost or confiscated without con- 
sulting the Netherlands Government. 

Adoption of the territorial basis, by emphasing that compensation for 
war damage to property is derived largely from internal sources, makes 
it easier for governments to provide the same amount of compensation for 
damage to property no matter which enemy country caused the damage. 
When the nationality basis is used, and the emphasis is upon reparations 
as a source of compensation, there is a tendency, if not an obligation, to 
pay different proportions of compensation for damage caused by different 
enemy countries corresponding to the different percentages of recovery 
on reparations claims against the enemy countries. If it be recognized 
that compensation should be provided, if not from external, then from 
internal, sources, no point is perceived in introducing into compensation 
systems the vexing question of determining which enemy country was 
responsible for a particular item of damage. 

Adoption of the territorial basis places the responsibility to provide 
compensation upon the government in the best position to assess the dam- 
ages. It is much easier for the French Government, than for the United 
States Government, to evaluate damage sustained to property in France. 

Administrative difficulties will arise in any attempt to use the terri- 
torial basis as the sole basis for providing compensation. There will be 
the problem of determining the situs of property for purposes of select- 


53 See with reference to the Netherlands, Department of State Bulletin, August 10, 
1947, p. 299. 
54 Same, June 15, 1947, p. 1161. 
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ing the responsible government. Should a government provide compensa- 
tion for movable property which was damaged while in transit through 
its territory? Should a government provide compensation for diplomatic 
and consular property of another government, or for property of foreign 
service officers or members of the armed forces of another government? 
It is believed the solution of these questions might properly be found by 
fixing the situs of property for compensation purposes in the same country 
in which its situs is fixed for taxation purposes. At any rate no adminis 
trative difficulties come to mind which would be insuperable. 

It is not intended in this article to minimize the problems which must 
be faced in providing compensation on a territorial basis. It is contended, 
however, that the problems are easier to solve than those which must be 
faced if compensation is provided on a nationality basis or on a combina 
tion of the two bases. 


THE NUREMBERG TRIAL AND THE INTERNATIONAL 
LAW OF THE FUTURE 


By F. B. Scuick * 


Among the most controversial features of the Nuremberg Trial have been 
the repeated efforts of the Allied Powers to prove that the law created by 
the London Agreement and the Charter of the International Military 
Tribunal attached to this Agreement? was but declaratory of already ex 
isting rules of general international law, and that the verdict of the Tri 
bunal, apart from its immediate purpose of retribution, must be considered 
as the first attempt in history to establish a legal precedent destined to 
act as a powerful deterrent against possible future resort to illegal war.” 
The Final Report on the Nuremberg Trial, submitted by the American 
Representative to the President of the United States, reiterates these 
dominant ideas by declaring: ‘‘The four nations, through their prosecutors 
and through their representatives on the Tribunal, have enunciated stand- 
ards of conduct ... by which the Germans have been condemned’’ and 
which ‘‘will become the condemnation of any nation that is faithless to 
them.’’* Moreover, this document emphasizes what is termed ‘‘the power 
of the precedent’’ by asserting that ‘‘no one can hereafter deny or fail to 
know that the principles on which the Nazi leaders are adjudged to forfeit 
their lives constitute law—and law with a sanction.’’ * 

It is true that prominent international jurists have advanced the theory 
that individual punishment to be inflicted upon leading personalities found 
guilty of grave violations of international law, and particularly of resort 
to illegal war, can have a deterrent effect upon those potential law breakers 
who actually are in a position to lead their nations into war.’ It is highly 

* Associate Professor of Political Science, University of Utah. 

1 For the text of the London Agreement see Nazi Conspiracy and Aggression, Office 
of the U. 8. Chief of Counsel for the prosecution of Axis criminality, U. S. Government 
Printing Office, Washington, 1946, 8 vols., Vol. I, pp. 1-3; for the Charter of the Inter 
national Military Tribunal see same, pp. 4-11. 

2Mr. Justice Jackson, ‘‘Summary Review of the Indictment and the Charter and 
Their Legal Foundations,’’ in The Trial of German Major War Criminals, Proceedings 
of the International Military Tribunal sitting at Nuremberg, Germany, H. M. Sta 
tionary Office, London, 1946 (hereinafter called Proceedings), Part 1, p. 85. 

See also Sir Hartley Shawcross, Opening Speech, in Proceedings, Part 2, p. 46. 

3 Prosecution of Major Nazi War Criminals. Final report to the President from 
Supreme Court Justice Robert H. Jackson, in Department of State Bulletin, Vol. 15 
(October 27, 1946), p. 776. 

4Same, p. 774. 

5 Baron Descamps, in Permanent Court of International Justice, Advisory Committee 
of Jurists, Procés-Verbeaux of the Proceedings of the Committee, The Hague, 1920, 
pp. 49, 129. 
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questionable, however, whether this theory of criminal law, which has 
been rejected by many authorities even with regard to the highly developed 
field of municipal law, can produce effective results in the realm of inter- 
national relations. This doubt, in fact, was already advanced as one of 
the main objections to the creation of an international criminal jurisdic- 
tion at the meeting of the International Law Association which convened 
in Stockholm in 1924.° It is hard to see why this view should be less valid 
now than it was some twenty vears ago, especially if one agrees with a 
leading American authority that ‘‘the United Nations is too weak today to 
assure us of the security we wish.’’* Moreover, it may be pointed out 
that it is the law-abiding individual rather than the prospective criminal 
who is impressed by the penal sanctions attached to violations of legal 
obligations.* Self-centered as the criminal usually is he rarely takes into 
consideration the fact that his venture might possibly fail, and that depri- 
vation of his life, liberty or property might ensue.® This, it may be 
observed, is particularly the case where an attempt is made to restrain 
individuals, acting as leading state officials, by the somewhat remote pos- 
sibility of having to answer—before an international criminal court of 
the future—for their present day conduct, especially if the conduct of such 
officials should have been considered as just and patriotic by powerful 
eroups among their own countrymen. In support of this view attention 


may be drawn to the well-known fact that acts of war treason and espionage 
are committed out of purely patriotic motives in spite of the previous 
knowledge that capture by the enemy may be tantamount to capital punish- 
ment. Certainly the prospect of this most severe of all sanctions has had 
scarcely any deterrent effect upon the perpetrators of these acts. Hence 
it would be more realistic to expect that the creation of individual criminal 
responsibility can even to a lesser degree prevent the commission of acts 
in violation of international law, and particularly of resort to illegal war, 
whenever the latter should be considered of vital national interest. What 
counts in these cases is not the remote possibility of punishment but the 
likelihood that the venture will be crowned by success. While this con- 
ception is rejected by the Charter of the International Military Tribunal 
the policy-framing authorities of the prosecuting nations clearly recognized 
that the desired preventative effect of the Nuremberg Trial could take 
place only if assurances could be given—and carried out—that the legal 

6Sir John Fischer Williams, ‘‘A ‘New’ International Law,’’ in International Law 
Association, Report of the 33rd Conference, London, 1925, p. 435. 

7 Clyde Eagleton, ‘‘The Beam in Our Own Eye,’’ in Harpers Magazine, Vol. 192 
(June, 1946), p. 481. 

8 See for instance Julia Johnson, ed., Capital Punishment, New York, 1939. See 
also Nathaniel Cantor, Crime and Society, New York, 1939, and Thorsten Sellin, 
‘*Common Sense and the Death Penalty,’’ in Prison Journal, October, 1932, p. 12. 

9 Harry E. Barnes and Negley K. Teeters, New Horizons in Criminology, New York, 
1943, pp. 426-435. 
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principles proclaimed by what has been ealled the ‘‘ basic charter in the in- 
ternational law of the future’’ ?° will apply to victors and vanquished alike. 
Hence, it was only consistent to state in a review of the Trial that ‘‘no one 
of the prosecuting nations can long depart from these standards in its own 
practice without inviting the condemnation and contempt of civilization.’’ *! 

One will agree with the prosecuting Powers that their legal policy 
inaugurated at Nuremberg can produce lasting effects only if these Powers 
should prove their willingness to apply the ‘‘international law of the 
future’’ also in cases involving nationals of Members of the United Na 
tions, and among them particularly nationals of the leading victorious 
Powers. To be sure, the Charter of the International Military Tribunal 
is applicable only to ‘‘the major war criminals of the European Axis.’’ ?” 
No international treaty exists giving effect to the principles proclaimed 
at Nuremberg as far as concerns nationals of the victorious Powers; nor 
have any of these Powers enacted legislation incorporating these principles 
in their respective municipal codes. Consequently one will be inclined to 
turn to the constitutional law of the United Nations and the Statute of the 
International Court of Justice in order to discover in these documents 
the incorporation of the basic concepts solemnly instituted at Nuremberg 
or at least indications that such incorporation may be expected. The 
preliminary questions, therefore, are: First, it is possible to consider the 
enforcement measures ‘‘for the maintenance of international peace and 
security’’ provided by the Chafter of the United Nations as legal sane- 
tions and, if so, do these provisions create individual criminal responsi- 
bility for violations of obligations accepted under the Charter? Secondly, 
has the International Court of Justice jurisdiction over individuals for 
violations of international obligations, and especially for violations of the 
Charter of the United Nations? 

One will readily observe that it is the Security Council which, as far as 
coercive measures are concerned, is empowered to discharge its ‘‘ primary 
responsibility for the maintenance of international peace and security’’ ** 
in accordance with the provisions of Chapter VII of the Charter. To be 
sure, the latter apply only and solely to collective entities, that is to states; 
they were never intended to apply to individuals. Even as regards states 
a prerequisite for any enforcement action is a decision of the Security 
Council which, as is well known, must be arrived at in conformance with 
the voting procedure stipulated by Article 27. Since a decision establish- 
ing the fact that an obligation under the Charter has been violated re- 


10 Prosecution of Major Nazi War Criminals, p. 774. 
11 Text of the address of Justice Jackson at the University of Buffalo, in New York 
Times, October 5, 1946, p. 4. 
For a similar view see ‘‘Report from Francis Biddle to President Truman,’’ in 
The Department of State Bulletin, Vol. 15 (November 24, 1946), pp. 956-957. 
12 Charter of the International Military Tribunal, Article 1. 
13 Charter of the United Nations, Article 24, section 1. 
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quires ‘‘an affirmative vote of seven members including the concurrent 
votes of the permanent members’’ ‘* it may be concluded in advance that 
the coercive actions envisaged by Chapter VII can not be invoked against 
any one of those very same states which through the mouth of their 
Prosecution went far beyond the scope of the Charter of the United Na- 
tions by asserting that the principle of individual criminal responsibility 
established by the Charter of the International Military Tribunal, in order 
to create a deterrent effect in the future, would have to be applicable also 
against nationals of the victorious nations. As far as these states are 
concerned even the enactment of collective sanctions, or enforcement 
measures, only against states in accordance with Articles 41, 42, and 45, 
is excluded under the Charter since the conditioning faet permitting such 
coercive actions, namely the decision that an obligation of the Charter has 
been violated, can not be established by the Security Council. As regards 
states not protected by the so-called ‘‘veto power’’ no doubt exists that 
the Charter of the United Nations authorizes enforcement action when- 
ever the Security Council should ‘‘determine the existence of any threat 
to the peace, breach of the peace, or act of aggression.’’*° In order to 
consider any such decision as the legal basis for possible sanctions pro- 
vided for by Articles 41, 42, and 45, it would seem necessary to accept a 
strictly positivist view-point according to which any conduct of a state 
declared by the Security Council to be a threat to the peace, or breach of 
peace, constitutes a violation of the Charter and, as such, the legal con- 
dition for the application of collective sanctions.**® It is obvious that such 
a decision presupposes agreement among the permanent Members of the 
Security Council. Lack of agreement among the principal Powers en- 
trusted with the task of taking joint action under appropriate circum- 
stances will mean that ‘‘the most important function of the Organization, 
the function which forms the core of the Charter, can not be performed.’’ *” 
Moreover, it is not difficult to foresee that lack of agreement among the 
holders of military power might offer parties to a vitally important dispute 
the perhaps desired opportunity of invoking the right of self-defense as 
stipulated by Article 51. It is true that the Charter of the United Nations 
permits military action in self-defence only ‘‘if an armed attack occurs 
against a Member of the United Nations, until the Security Council has 
taken the measures necessary to maintain international peace and secu- 
rity.’’ It is however, perfectly clear that these measures can not be taken 
in cases involving, directly or indirectly, opposing interests of the major 

14 Charter of the United Nations, Article 27, section 3. 

15 Article 39. 

16 For an analysis of Chapter VII of the Charter of the United Nations see F. B. 
Schick, ‘‘War Criminals and the Law of the United Nations,’’ in The University of 
Toronto Law Journal, Vol. 7 (Lent Term, 1947), pp. 57-65. 

17H. Kelsen, ‘‘Sanctions in International Law under the Charter of the United 
Nations,’’ in Iowa Law Review, Vol. 31 (May, 1946), at p. 537. 
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Powers. Apart from this faet, it ought to be observed that the decision 
as to whether or not the ‘‘inherent right of self-defence’? may be invoked 
is left to each state, since the question of fact concerning the occurrence 
of an armed attack is answered by each state concerned and not by a 
competent supra-national authority. When considering that the Charter 
of the United Nations permits also the use of military force as a measure 
of collective self-defence it would seem possible to interpret Article 51 
as to mean that a state may resort to war not only when directly attacked 
but also in accordance with its inherent right to collective self-defence, 
whenever such state asserts that an armed attack has oceurred against any 
other Member of the United Nations. 

Council for the Nuremberg defendants advanced the argument that 
every state may resort to war in self-defence, and that international law 
accords every state the right to decide for itself whether such a war is 
waged in self-defence.** The Allied Prosecution, while admitting the 
validity of the principle of self-defence, pointed out that it does not apply 
to the facts of the case before the International Military Tribunal.’® As 
far as the general application of the principle in question is concerned the 
Prosecution pointed out that the right of self-defence, particularly with 
regard to the reservations made with it by nearly all of the prosecuting 
Powers in the Pact of Paris, ‘‘does not impair the capacity of a Treaty 
to create legal obligations against war.’’°° The right of self-defence, 
quite to the contrary, means that a state “‘in the first instance’’ has the 
right to decide whether there is danger in delay and whether immediate 
action to defend itself is imperative. But, as emphasized by the Prosecu- 
tion, the state ‘‘acts at its peril’’ since the state is ‘‘answerable if it abuses 
its discretion, if it transforms ‘self-defence’ into an instrument of conquest 
and lawlessness. ...’’ 7? Although the idea was advanced that the ulti- 
mate decision as to the lawfulness of action claimed to be taken in self- 
defence does not lie with the state concerned, the Allied Prosecution did 
not say to whom a state is ‘‘answerable’’ for such action. In the absence 
of any legal obligation to submit this question to an impartial authority, 
and in the absence of any international agency or court with compulsory 
jurisdiction competent to decide whether the right of self-defence may be 
invoked the interpretation made by the Allied Prosecution, in fact, 
amounts to the admission that it is the right of the victor to decide whether 
or not the vanquished resorted to war in self-defence; or can anyone ex- 
pect that the vanquished would be permitted to sit in judgment over the 


18 See for instance Professor Jahrreiss as quoted in The Trial of German War 
Criminals. . . . Speeches of the Prosecution at the close of the case against the in- 
dividual defendants (hereinafter cited as Closing Speeches), p. 23. 

19 Same, p. 23. 

20 Same, p. 56. 

21 Closing Speeches, p. 56. 
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victor? Since the Prosecution supported its arguments by reference to 
the Covenant of the League of Nations and to Article 51 of the Charter 
of the United Nations it might, perhaps, be stated that neither one may 
be construed as having constituted legally binding obligations on Germany 
with regard to her acts allegedly committed in self-defence at the out- 
break and during the last war. Moreover the analogy by the Prosecution 
that Article 51 of the Charter of the United Nations ‘‘leaves to the Secu- 
rity Council the power of ultimate action and determination’’ ** does not 
apply, as shown in the foregoing, to disputes or situations involving states 
with permanent seats on the Security Council; and even as far as smaller 
states are concerned the Security Council’s ‘‘ power of ultimate determina- 


) 


tion’’ is qualified by the provisions of Article 27, sec. 3, Just as the Security 


‘ 


Council’s ‘‘ power of ultimate action’’ is rendered nugatory, at least at the 
present time, by the lack of special agreements which, in accordance with 
Article 43, are the prerequisite for any enforcement action of the Security 
Council. 

It is certainly true that Article 13 of the Charter of the United Nations 
offers the leading Powers, and beyond them all Members of the United 
Nations, an opportunity to encourage ‘‘the progressive development of 
international law’’ by recommending such changes of the Charter of the 
United Nations as are necessary in order to establish individual criminal 
responsibility for the commission of all those acts enumerated as crimes 
by the Charter of the International Military Tribunal, and above all, for 
resort to illegal war. The enactment of these recommendations, it ought to 
be realized, presupposes the creation of a permanent international criminal 
court with unqualified compulsory jurisdiction over states and individuals 
as well. The discussions during the United Nations Conference on Inter- 
national Organization (Commission IV, Committee 1 and 2) leave no doubt 
that the leading nations are not prepared to consider such proposals at 
the present time. While Article 93 of the Charter of the United Nations 


stipulates that all Members of the Organization are ‘‘ipso facto parties 
to the Statute of the International Court of Justice’’ the latter contains 
no provisions whatsoever which could be interpreted as conferring upon 
the Court jurisdiction over individuals. Quite to the contrary, Article 
34, sec. 1, of the Statute expressly declares that ‘‘only states may be 
parties in eases before the Court.’’ Obviously this provision excludes the 
application of the principles solemnly proclaimed at Nuremberg by the 
victorious Powers and incorporated into the Charter of the International 
Military Tribunal. Moreover it is to be noted that effective exercise of 
compulsory jurisdiction of the International Court of Justice over states 
will also depend upon the reservations which may be attached to the pos- 
sible declarations envisaged by Article 36, sec. 2, of the Statute, declara- 


22 Same, p. 56. 
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tions the existence of which are the prerequisite for any compulsory 
jurisdiction. Thus the declaration made, for instance, by the United 
States in pursuance to Article 36, see. 2, of the Statute of the International 
Court of Justice contains the specific reservation that the compulsory 
jurisdiction of the Court shall not apply to ‘‘disputes with regard to 
matters which are essentially within the domestic jurisdiction of the 
United States as determined by the United States.’’** Obviously such 
qualifying stipulations are likely to render nugatory the effective appli 
cation of the compulsory jurisdiction clause in nearly all important cases. 
Furthermore the Court’s compulsory jurisdiction extends only over ‘‘legal 
‘political disputes,’’ which, 


‘ 


disputes,’’ excluding therefore all so-called 
it is well known, constitute the great bulk of all those contentious eases 
which are likely to lead to war; and it is important to observe in this con 
nection that it was exactly the political attitude of the German defendants, 
such as the creation of the Nazi Party and other militant organizations, 
and the commission of ‘‘Crimes against Peace’’ which formed the most 
important part of the indictment against the accused. Everything else 
in the Nuremberg Trial, as stated by the United States Prosecution, was 
only ‘‘incidental, or subordinate to the supreme crime against peace.’’ *! 
This view was also confirmed by the International Military Tribunal itself 
when in its judgment it declared that ‘‘to initiate a war of aggression, 
therefore, is not only an international crime; it is the supreme inter- 
national crime differing only from other war crimes in that it contains 
within itself the accumulated evil of the whole.’’ *° 

Finally, attention should be called to the fact that even in those cases 
where the International Court of Justice might be in a position to render 
a verdict against a state the execution of the latter will depend upon action 
of the Security Council whenever the convicted state should refuse to 
comply with the decision of the Court. It is doubtful whether the Secu- 
rity Council is legally permitted to take any enforcement measures against 
a state which fails to perform the obligations incumbent upon it under 
a judgment rendered by the Court, unless the Security Council should 
decide that non-compliance with such a judgment constitutes a threat to 
the peace or breach of the peace as stipulated by Article 39 of the Charter. 
Even in such a ease the Security Council may make recommendations, or 
decide upon enforcement measures differing from, or even in disregard 
of, those which would be necessary for the faithful execution of the verdict 
of the International Court of Justice.** It would seem necessary, there- 


23 Congressional Record, Vol. 92, No. 154, p. 10850. 

24 Proceedings, Part 1, p. 143. 

25 Nazi Conspiracy and Aggression, as cited. Opinion and Judgment, Washington, 
1947, p. 16. 

26 F. B. Schick, ‘‘Court and Council of the United Nations,’’ in Modern Law Review, 
Vol. 9 (July, 1946), pp. 103-104. 
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fore, to admit that the legal doctrines, proclaimed at Nuremberg as being 
applicable to victors and vanquished. alike, have not as yet been incorpo- 
rated into the law of the United Nations. It is very doubtful whether 
such changes, involving, as they would, a complete revision of the Charter 
of the United Nations, are possible at present. 

As shown in the foregoing, the prosecuting Powers emphasized particu- 
larly that the creation of a legal precedent was the overall purpose of the 
Nuremberg Trial.** Unless one is prepared to use the term ‘‘legal pre- 
cedent’’ in a somewhat vague and perhaps popular manner, denoting, 
perhaps, a salutary political example to be followed by victorious nations 
in the future, it appears necessary to call attention to the fundamental 
fact that any future verdict pronounced in a similar case, and based on 
the ‘‘Nuremberg precedent’’ presupposes, of course, the existence of a 
court competent to try such a case. It is well to remember that the Inter- 
national Military Tribunal was created only for the ‘‘just and prompt trial 
and punishment of the major war criminals of the European Axis.’’ ** 
The decision of the prosecuting Powers to conduct further trials before 
their respective municipal courts implies that the International Military 
Tribunal has, in effect, ceased to continue its functions. As pointed out, 
no international court is in existence which has jurisdiction over indi- 
viduals for crimes such as stipulated by Article 6 of the Charter of the 
International Military Tribunal. Hence, such a court would have to be 
ereated by means of an international treaty which, it is quite obvious, 
could directly obligate only its signatories. It is an elementary principle 
of international law that such a treaty would have to define the jurisdic- 
tion of the court. This means, of course, that the law binding upon the 
court would have to be incorporated into the statute establishing the 
court. The idea of having established by means of the Nuremberg Trial 
a legal precedent binding upon courts of the future, borrowed, as it seems, 
from municipal law analogies, therefore must be considered as erroneous. 
It is, however, quite possible that the Nuremberg Trial will be claimed 
by victorious nations of the future as a welcome political precedent for the 
trial and punishment of their vanquished adversaries. Hence it is to be 
feared that the Nuremberg Trial may, in the long run, produce certain 
legal effects contrary to the sincere intentions officially proclaimed by the 
prosecuting Powers. While it is true, as stated by the United States 
Prosecution, that ‘‘every custom has its origin in some single act’’ *® one 
may express the hope that the alleged right of our own day ‘‘to institute 
customs and to conclude agreements which will themselves become sources 
of a newer and strenethened International Law’’ *° will, in the future, be 

27 Above, pp. 1-2. 

28 Nazi Conspiracy and Aggression, Vol. I, p. 4. 

29 Mr. Justice Jackson, Opening Speech, in Proceedings, Part 1, p. 81. 

30 Same. 
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applied in strict conformance with the prevailing rules of the law of na- 
tions. One might, perhaps, add that such hope is supported by the 
fortunate fact that customs are not, as the Prosecution proclaimed, in- 
stituted by a single act; it needs many acts committed in the conviction 
that they are, according to legal principles, ‘‘obligatory and right’’ *' 
before it would seem possible to consider them as expressive of an inter- 
national custom. It is highly questionable, indeed, whether this century- 
old rule could be disregarded with regard to the ‘‘systematic international 
law pertaining to war’’ by asserting that the latter is of ‘‘relative recent 
development”’ and that ‘‘the time-requirement for the legal validity of 
custom in that field must, correspondingly, be telescoped.’’ “* Such youth- 
ful aspirations are not supported by the generally accepted rules of positive 
international law. Moreover, the attitude of the victorious Powers re- 
flected in the Charter of the United Nations is not propitious to such 
an interpretation. 

Although the Allied Prosecution declared repeatedly that the provisions 
of the Charter of the International Military Tribunal must not only be 
considered as ‘‘conclusive’’ upon the Judges and the Prosecution but also 
upon the defendants, leading jurists as well as Counsel for the Defence 
challenged the jurisdiction of the Tribunal from the very beginning. The 
cardinal question, therefore, may be formulated as follows: Did the London 
Agreement confer upon the International Military Tribunal jurisdiction 
over the defendants in accordance with existing rules of international law? 
An affirmative answer to this question presupposes either the consent by 
treaty of Germany to the trial of her nationals before the International 
Military Tribunal, or the existence of rules of customary international law 
permitting the application of the stipulations laid down in the Charter 
of the International Military Tribunal. 

It is, unfortunately, not possible to prove that any German government 
of the Hitler régime ever consented to the Nuremberg Trial.** It would 
seem, therefore, that the London Agreement and the Charter attached 
thereto, constitute a unilateral act of the Allied Powers committed with- 
out regard to the long established practice of states or the generally ac- 
eepted rules of international law.** It is of greatest importance to em- 
phasize this point of view since it is the scrupulous observation of this 

31 L. Oppenheim, International Law, 5th ed., Vol. I, § 17. 

32 Sheldon Glueck, The Nuremberg Trial and Aggressive War, New York, 1946, p. 38. 

33 F. B. Schick, ‘‘War Criminals and the Law of the United Nations,’’ pp. 30-37. 

34 A different interpretation is given by Quincy Wright, ‘‘The Law of the Nurem- 
berg Tribunal,’’ this JouRNAL, Vol. 41 (1945), p. 49. In this leading contribution the 
author, while admitting that ‘‘international law does not permit states to administer 
criminal law over any defendant for any act,’’ declares that ‘‘Every states does, how- 
ever, have authority to set up special courts to try any person within its custody who 
commits war crimes, at least if such offenses threaten its security. It is believed that 
this jurisdiction is broad enough to cover the jurisdiction given by the Charter.’ 
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fundamental principle of international law prohibiting the unauthorized 
interference by force of one national legal order in the jurisdictional 
sphere of validity of another national legal order which alone permits and 
guarantees the peaceful coexistence of independent states.* 

While it is true that the Nuremberg Court may be considered as an 
International Military Tribunal as far as the signatories of the London 
Agreement are concerned it would seem more appropriate to speak, with 
regard to the defendants, of an Inter-Allied court. It is fully recognized 
that the latter could have tried war prisoners of the enemy for certain 
violations of international law committed in the course of warfare before 
their capture. Severe doubts may, however, be raised as to whether the 
Nuremberg defendants had the status of prisoners of war. No precise 
definition of this term can be found in the Hague Conventions of 1899 
and 1907. If one is prepared to accept, by analogy, the definition of the 
Geneva Convention of July 27, 1929, concerning the treatment of prisoners 
of war captured in sea and air warfare, one will find that Article 1, sec. 2, 
of this Convention stipulates that prisoners of war are ‘‘persons belong- 
ing to the armed forces of belligerents who are captured by the enemy 
in the course of operations of maritime or aerial war.’’ ** This definition 
ean hardly be applied to the majority of the accused Nazi leaders. With 
the exception of Rudolf Hess they were arrested by Allied occupation 
forces after the acceptance of the two General Surrender Documents by 
the German High Command. They were not taken prisoner in the course 
of military operations against the armed forces of Germany which, at 
that time, had already surrendered. If, however, the Nuremberg de- 
fendants lacked the international status granted to prisoners of war, it is 
difficult to see how military courts of the enemy could have exercised 
jurisdiction over them. Furthermore, the statement describing the control 
machinery to be exercised over Germany by the four occupant Powers,* 
issued at Berlin on June 5, 1945, rendered impossible the application to 
Germany of the rules of belligerent occupation as provided for in See- 
tion IIT of the Hague Convention No. IV of 1907 concerning the Laws and 


35 C, C. Hyde, International Law, Boston, 1945 (2nd ed.), Vol. I, § 2B. ‘‘ Difficulties 
are encountered when attempt is made to change the law in the face of substantial 
opposition. It is improbable that, for example, the United States would admit that 
a large preponderant group of states could through its collective will amend the law 
and thereby broaden the obligations or curtail the rights of states belonging to another 
less powerful group without their acquiescence. In a word, changes wrought in the 
law of nations must receive the approval of the several states affected thereby, that is, 
of substantially the full international community.’’ See also L. Oppenheim, Inter- 
national Law, 5th ed., Vol. I, pp. 15-19, and especially p. 18: ‘‘. . . The body of the 
rules of this law can be altered by common consent only, not by a unilateral declara- 
tion on the part of one state.’’ 

36 For a careful analysis of this theory sce H. Kelsen, Peace through Law, Chapel 
Hill, 1944, pp. 108-110. 

37 Department of State Bulletin, Vol. 15, No. 384 (November 10, 1946), p. 852. 
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Customs of War on Land.** It would appear, therefore, that the legal 
basis for the original jurisdiction of the International Military Tribunal 
could have been created only by means of an international treaty, pref- 
erably the Armistice Agreement, in which it would have been necessary to 
obtain the consent of the German Government to the trial of German na- 
tionals, in accordance with the provisions of the Charter of the Inter- 
national Military Tribunal. 

The prosecuting Powers, in order to justify the legality of the Nurem- 
berg Trial, advanced the argument that the London Agreement and the 
Charter of the International Military Tribunal constitute a legislative act 
of the four occupant states binding upon Germany. This opinion, it ap- 
pears, is based on the Potsdam Declaration ** of June 5, 1945, according 
to which the whole legislative and executive power previously exercised 
by the legitimate German Government of Grand Admiral Doenitz had been 
taken over, without any restriction, by the governments of the occupant 
state, that is, the United States of America, the Union of Soviet Socialist 
Republics, the United Kingdom, and the Provisional Government of the 
French Republic. The legal consequence of the Potsdam Declaration was 
that Germany as an independent state ceased to exist. It was replaced by 
the joint sovereignty of the occupant Powers which established a con- 
dominium over the German territory and the German population.‘® This 
condominium is exercised by the Control Council at Berlin, composed of 
the Commanders in Chief of the Four Powers. No doubt, therefore, exists 
that the whole legislative, judicial, and executive rights formerly possessed 
by the German Government are vested in the Control Council. It is true 
that the four Powers represented on the Control Council and the original 
Signatories of the London Agreement establishing the International Mili- 
tary Tribunal at Nuremberg are the same. Therefore, it would have been 
possible for the four Powers desirous of prosecuting alleged German major 
war criminals to create, by means of a legislative act of the Berlin Control 


38 James B. Scott, ed., The Hague Conventions of 1889 and 1907, New York, 1918, 
pp. 122-127. 

39 For the text of the Potsdam Declaration see Department of State Bulletin, Vol. 15, 
No. 384 (November 10, 1946), p. 80. 

40H. Kelsen, ‘‘The Legal Status of Germany According to the Declaration of 
Berlin’’ in this JouRNAL, Vol. 39 (1945), p. 518. 

According to a different interpretation the occupant Powers have not established a 
condominium and, therefore, have not assumed the legal obligations incumbent upon 
them under a condominium. Following this opinion the four Powers are acting as 
‘‘trustees’’ only. This interpretation, however, is legally untenable since the pre- 
requisite for a trusteeship system would have been a treaty concluded between the oc- 
cupant Powers and Germany. Hence the argument has been advanced that the régime 
established in Germany is sui generis and has no precedent in international law. If 
this view is accepted one might, perhaps, ask whether it is ‘‘the right that flows 
from victory’’ which gave the four Powers authority to establish a new form of gov- 
ernment which is admittedly not supported by prevailing rules of international law. 
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Council, a competent German court and to promulgate the law to be ap- 
plied by this court. Such a procedure, however, was not chosen. The 
London Agreement by which the International Military Tribunal was 
established is, as previously mentioned, an Inter-Allied treaty and not a 
legislative act promulgated by the Control Council. In this Agreement 
the four original Signatories declare expressly that they are ‘‘acting in 
the interests of all the United Nations.’’ 44 Moreover, the Charter of the 
International Military Tribunal, which forms an integral part of this 
Agreement, provides, in Article 1, not only for the trial of Germans but 
of major war criminals of all European Axis countries. Obviously the 
Control Council has legislative authority only with respect to the territory 
over which, in accordance with the Potsdam Declaration, the occupant 
Powers exercise their condominium; it can certainly not promulgate laws 
binding upon other European Axis countries such as, for instance, Italy or 
Hungary, which never ceased to have their own national governments. 
It would seem inconsistent, therefore, to maintain that the London Agree- 
ment is also, or implies, a legislative act of the Control Council. The 
International Military Tribunal, in its judgment, expressed the same 
opinion when declaring that ‘‘the making of the Charter was the exercise 
of the sovereign legislative power by the countries to which the German 
Reich unconditionally surrendered.’’ ** It is not stated, one will observe, 
that the creation of the Charter constitutes a legislative act of the Control 
Council. It is true that the latter, by means of Control Couneil Proclama- 
tion No. 1 and Control Council Law No. 10 gave, with regard to Germany, 
retroactive effect to the terms of the London Agreement and the Charter 
of the International Military Tribunal; ** but the Control Couneil did not 
create either one of them. It is noteworthy, however, that Control Couneil 
Proclamation No. 1 and Control Council Law No. 10 show the legally cor- 
rect pattern by which a tribunal competent to try the alleged German war 
criminals could have been established at the outset. Since the London 
Agreement cannot be construed as a legislative act of the Control Council 
one will readily understand the significance attached by the prosecuting 

41 The French Prosecution, quite consistently, it would seem, referred to the Tribunal 
as having been ‘‘established by the four nations signatory to the agreement of 8th 
August, 1945 .. .’’? (M. Francois de Menthon, in Proceedings, Part 4, p. 340). 

42 Nazi Conspiracy and Aggression, as cited; Opinion and Judgment, p. 48. 

43 Control Council Law No. 10, Punishment of persons guilty of war crimes, crimes 
against peace and against humanity, in The Department of State Bulletin, Vol. 15 
(November 10, 1946), p. 862, where it is stated that: ‘‘In order to give effect to the 
terms of the Moscow Declaration of 30 October 1943 and the London Agreement of 
8 August 1945, and the Charter issued pursuant thereto, . . . the Control Council enacts 
as follows: 

Article 1 

The Moscow Declaration ...and the London Agreement ... are made integral 
parts of this law. . .’’ 

For Control Council Proclamation No. 1 see same, p. 859. 
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Powers to the assertion that the provisions of the Charter of the Interna- 
tional Military Tribunal are but declaratory of the generally accepted 
rules of international law which were in existence before the establish- 
ment of the Tribunal. Outstanding among these provisions are ‘‘Crimes 
against Peace’’ which are defined as the ‘‘planning, preparation, initia- 
tion or waging of a war of aggression, or a war in violation of international 
treaties, agreements or assurances, or participation in a common plan or 
conspiracy for the accomplishment of any of the foregoing.’’ ** As stated 
by the Allied Prosecution, crimes against peace constitute ‘‘the heart of 
the case.’’ Little doubt exists that ‘‘War Crimes’’ stricto sensu, as well 
as ‘‘Crimes against Humanity,’’ the other groups of charges lodged against 
the Nazi defendants, ‘‘would have little juridical international significance 
except for the fact that they were the preparation for the commission of 
aggressions against peaceful neighbouring peoples.’’*° The crime of war 
may therefore be considered at once the object and the parent of all the 
other crimes enumerated in the Charter. While it is certainly true that- 
at present—the planning, preparation, and initiation of illegal war may 
be declared to be a threat to the peace or breach of the peace under Article 
39 of the Charter of the United Nations, international law in existence at 
the time the Nuremberg defendants committed the incriminated offenses 
knew of no obligation forbidding nationals of a sovereign state to plan or 
perform acts which, reviewed retrospectively by the victor, may be con- 
sidered as having lead to an illegal war. It is not difficult to show the 
highly problematical value of this innovation since, as a rule, it is impos- 
sible to know in advance whether the planning or preparation of certain 
acts is to promote an illegal war. Nor is it possible to ascertain whether 
services rendered in times of peace in order to augment the military and 
economic war potential of a state, and—by doing so—to strengthen na- 
tional as well as international security, will be construed at some later 
date as contributions to the planning, the preparation or the initiation of 
an aggressive war. Or would anyone doubt that the present search for, 
and the production of, new and more effective weapons, carried on so suc- 
cessfully by scientists, industry, and top-ranking officials of the victorious 
states under the leadership of the three most powerful of all ‘‘ peace-loving 
nations,’’ is being intensified for any but security reasons? 

In order to prove that the Nuremberg defendants resorted to aggressive 
war the prosecuting Powers referred, mainly by means of captured German 
documents and depositions made by witnesses, to the chain of events start- 
ing with the annexation of Austria, the seizure of Czechoslovakia, and 
leading from then on directly to Germany’s war of aggression against 
Poland. In addition the Prosecution submitted that the numerous inter- 
national attempts made between 1919 and 1939 to outlaw wars of aggres- 

44 Nazi Conspiracy and Aggression, Vol. I, p. 5. 

45 Sidney S. Alderman, in Proceedings, Part 1, p. 143. 
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sion, and the resolutions which declared such wars to be criminal, are 
sufficient proof of a generally accepted practice of states that aggressive 
wars are not only illegal but that the persons responsible for resort to 
such illegal wars bear individual criminal responsibility. 

No doubt exists that any war resorted to in violation of prevailing rules 
of international law, and particularly in violation of treaty obligations, 
may be declared an illegal war. Although it would seem quite difficult—if 
not ambitious—to give a comprehensive definition of the somewhat popular 
term ‘‘war of aggression’’ it is quite possible to determine on the basis 
of positive international law whether or not the resort to, or the provoca- 
tion of war constitutes a violation of an international obligation. The 
objective establishment of this legal fact presupposes, however, the ex- 
istence of a permanent international court or authority empowered to 
decide without any qualification or reservations this preliminary question. 
No such international organ with jurisdiction over Germany existed at the 
time the defendants allegedly violated the Briand-Kelloge Pact and the 
other treaties enumerated in Appendix C attached to the Indictment 
against the accused.*® As long as the exercise of the right to render this 
vital decision is reserved to the victor his verdict, pronouncing that the 
vanquished resorted to an illegal war, will constitute a legally problematical 
and politically hazardous act. However, the decision of the International 
Military Tribunal that Germany resorted to aggressive war provides, 
belatedly, the legal justification for the declarations of war against Ger- 
many by Poland, the United Kingdom, France, and other states. It is 
exactly this decision of the Tribunal which confirms the bellum justum 
theory according to which war is permitted only as a sanction, on behalf 
of the international community, against a state which has violated its 
international obligations.** 

Most controversial among the broad legal aspects of the Nuremberg Trial 
is the basic concept that aggressive war is not only illegal in international 
law but that those ‘‘who plan and wage such a war, with its inevitable and 
terrible consequences, are committing a crime in so doing.’’*® Relying 
on the provisions of the Briand-Kellogg Pact as well as on ‘‘the inter- 

46 Proceedings, op. cit., Vol. 1, pp. 41-46. 

47 Hans Kelsen, Law and Peace in International Relations, Cambridge, Mass., 1942, 
p. 35: ‘*. .. according to international law war is forbidden in principle. It is 
permitted only as a reaction against an illegal act, a delict, and only when directed 
against the state responsible for this delict.’’ 

48 Opinion and Judgment, p. 50. 

See also Quincy Wright, ‘‘The Law of the Nuremberg Tribunal,’’ pp. 66-67. For a 
clear rejection of this interpretation see Pitman B. Potter, in New York Times (Editorial 
page), June 2, 1946, where it is declared that ‘‘To punish individuals for the offense of 
waging aggressive war or conspiracy to wage war, however, is to inject a new element, 
apart from the difficulty that ‘aggressive war’ had not been authoritatively defined prior 
to 1939.’’ 
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national history which preceded it’’ * the International Military Tribunal 
declared in its dictum that ‘‘all these expressions of opinion, and others 
that could be cited, so solemnly made, reinforce the construction which the 
Tribunal placed upon the Pact of Paris, that resort to a war of aggression 
is not merely illegal, but eriminal.’’ * 

De lege ferenda the dictum of the International Military Tribunal ac 
cording to which recourse to illegal war constitutes the commission of a 
crime for which its perpetrators are individually responsible, is of far- 
reaching importance. De lege lata the judgment does not correspond with 
the rules of general international law. It would seem difficult to maintain 
that the practice or the municipal laws of the states signatories to the Pact 
of Paris, rendered recourse to ‘aggressive war’’*' an individual eriminal 
offence, nor is it possible to square with the rules of existing international 
law the opinion expressed in the dictum of the International Military 
Tribunal according to which the ‘‘international history’’ preceding the 
Pact of Paris supports the Court’s view that the violation of the Pact is 
a crime.*”? The historical impartiality of these assertions is highly ques 
tionable.“* Moreover, it is legally untenable to accept draft treaties, 
protocols, recommendations, and resolutions which never became legally 
binding and which were continuously violated, as evidence that the Pact 
of Paris is declaratory of an already existing principle of international law 
according to which ‘‘resort to a war of aggression is not merely illegal, but 
eriminal.’’ 

In addition to **Crimes against Peace’’ the victorious Powers created the 
concept of ‘Crimes against Humanity,”’ as enumerated in Article 6, see. ¢, 

42 Opinion and Judgment, pp. 51-52. 

Same, p. 52. 

51 Same, p. 50. 

52 Same, pp. 51-52. 

53G. A. Finch, ‘‘The Nuremberg Trial and International Law,’’ in this JOURNAL, 
Vol. 41 (1947), pp. 26-28. 

5¢ Same, p. 33, where the author arrives at the following conclusion: ‘‘In the light 
of this legislative history of the official attitude of the Government of the United States 
toward the interpretation of the Pact of Paris for the Renunciation of War, it is im- 
possible to accept the thesis of the Nuremberg Tribunal that a war in violation of the 
Pact was illegal in international law on September 1, 1939, and that those who planned 
and engaged in it were guilty of international criminal acts at the time they were 
committed, or at the date of signature of the Charter of the International Military 
Tribunal at London on August 8, 1945, or on October 1, 1946, the date of the judgment 
of the Nuremberg Tribunal.’’ 

See also Edwin Borchard, ‘‘International Law and International Organization,’’ in 
this JouRNAL, Vol. 41 (January, 1947), p. 107, where the author, commenting on the 
interpretation given the Pact of Paris by the victorious Powers, states: ‘‘We leave 
aside the fact that the judges of the Tribunal, in characterizing ‘aggressive’ war as a 
erime, were each condemning the history of their own nation, that the Kellogg Pact 
had numerous exceptions upon which the signatory nations insisted, and that the 
Kellogg Pact had not heretofore been regarded as applying to individuals... .’’ 
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of the Charter of the International Military Tribunal. Some of the 
charges preferred against the defendants in this group, such as murder, 
extermination, enslavement or deportation of enemy nationals, ordered 
or committed by the accused during the war, or permitted to be executed 
on their behalf, although non-existing in international law under the term 
‘‘erimes against humanity,’’ are war crimes established by existing gen- 
eral international law. They will be discussed later. Article 6, sec. c, of 
the Charter of the International Military Tribunal, however, leaves— 
rather abruptly—the solid ground of prevailing general international law 


‘ 


by providing that ‘‘crimes against humanity’’ shall also be all ‘inhumane 
acts committed against any civilian population, before or during the war, 
or persecutions on political, racial or religious grounds in execution of or 
in connection with any erime within the jurisdiction of the Tribunal, 
whether or not in violation of the domestic law of the country where 
perpetrated.’” Apart from the fact that the exercise of Alhed jurisdic- 
tion on the basis of the London Agreement °° over acts committed before 
the war by German nationals against any civilian population—ineluding, 
therefore, also the German population—must be considered a legal innova- 
tion of first magnitude, it is pertinent to note that the above-cited provi- 
sions disregard a rule of international law which provides that no state 
shall intervene in the territorial and personal sphere of validity of an- 
other national legal order. In the case of the Nuremberg defendants, 
however, the Allies conferred upon the International Military Tribunal 
jurisdiction extending also over acts of German nationals which directly 
affected only other German nationals or subjects, and which were com- 
mitted before the war on German territory in strict accordance with 
German law. This experiment, quite apart from its problematic legal 
value, is hardly consistent with the attitude taken a few months earlier 
when, at San Francisco, the Allies incorporated into the Charter of the 
United Nations a provision expressly forbidding the intervention of a 
state ‘‘in matters which are essentially within the domestic jurisdiction of 
any state.’’°* The British Prosecution tried at length to defend this 
specific feature attached to ‘‘Crimes against Humanity’’ by limiting acts 


falling within this group to ‘‘crimes the commission of which was in some 
way connected with, in anticipation of or in furtherance of the Crimes 
Against the Peace or the War Crimes stricto sensu with which the de- 
fendants are indicted.’’°’ Openly admitting that ‘‘normally international 
law concedes that it is for the state to decide how it shall treat its own 


55 The fact that the enactment of Control Council Law No. 10 legalized this provision 
with retroactive effect is of no importance in the context of this analysis, which is 
concerned with the international aspects of the case. 

56 Charter of the United Nations, Article 2, section 7. 

57 Sir Hartley Shaweross, Closing Speeches, as cited, p. 62. 


Ls 


786 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


nationals,’ and that this ‘‘is a matter of domestic jurisdiction,’’** the 
British Prosecution advanced the argument ‘‘that those things even if done 
in accordance with the laws of the German state, as created by these men 
(namely the defendants] and their ringleader, were, when committed with 
the intention of affecting the international community—that is in connec- 
tion with the other crimes charged—not mere matters of domestic concern 
but erimes against the Law of Nations.’’*® Justifying this part of the 
Indictment with reference to the writings of Grotius ®° and to the attitude 
of ‘‘the European Powers which in time past intervened in order to pro 
test the Christian subjects of Turkey against cruel persecution’’ ® the 
British Prosecution did not minimize ‘‘the significance for the future of 
the political and jurisprudential doctrine which is here implied.’’* It 
defended the legal policy of the four Powers by asserting that ‘‘ Interna- 
tional Law has in the past made some claim that there is a limit to the 
omnipotence of the state and that the individual human being, the ulti- 
mate unit of all law, is not disentitled to the protection of mankind when 
the state tramples upon his rights in a manner which outrages the con- 
science of mankind.’’ ® 

While one may only welcome the noble ideas reflected in the Prosecu- 
tions final presentation of the legal merits of its case against the defend- 
ants, and the role of the victorious Powers as defenders of the Rights of 
Man, one is unfortunately constrained to admit that neither the Covenant 
of the League of Nations, nor the Charter of the United Nations, nor the 
Economie and Social Council—all of which were cited by the Allied 
Prosecution in support of its ease—have been able to formulate in a 
manner legally binding upon all states a ‘‘Charter of the Rights of Man.’’ 
However, one will certainly agree with the Prosecution that the ‘‘ political 
and jurisprudential doctrine’’ expressed with regard to ‘‘Crimes against 


ce 


Humanity’’ committed ‘‘with the intention of affecting the international 
community ’’®* may very well be of far reaching future significance. The 
consistent application of these principles would mark the opening of an era 
of perhaps revolutionary changes in the concepts of municipal as well 
as international law since it is perfectly clear that there exist no important 


58 Same, p. 63. 

59 Same, p. 63. 

60 Sir Hartley Shawcross, Closing Speeches, p. 63. 

61 Same, p. 64. 

62 Same, p. 63. The implications of the cited conception were outlined by Quincy 
Wright, ‘‘The Law of the Nuremberg Trial,’’ pp. 47-48. A legal analysis of the Char 
ter of the United Nations does not support the view expressed by this writer that the 
Members of the United Nations have performed ‘‘an act of faith’’ by incorporating 
either into the law of the United Nations or into theiy municipal codes the principles 
proclaimed at Nuremberg. 

63 Sir Hartley Shawcross, as cited. 

64 Same. 
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acts of a state which do not affect, ‘‘directly or indirectly,’’ the interna- 
tional community, thus permitting, aecording to the Charter of the Inter- 
national Military Tribunal, the interference of one state in the domestic 
affairs of another. It is pertinent to note that the International Military 
Tribunal, in its dictum, rejected the extensive definition given in the 
Charter to ‘‘Crimes against Humanity’’ by pointing out that ‘‘to consti- 
tute crimes against humanity, the acts relied on before the outbreak of 
war must have been in execution of, or in connection with, any crime within 
the jurisdiction of the Tribunal.’’*®* The Charter of the Internationa! 
Military Tribunal, to be sure, does not make such a distinction since 
‘Crimes against Humanity’’ are, among others, also ‘‘inhumane acts com 
mitted against any civilian population, before or during the war.’’ °° 

The provisions of the Charter of the International Military Tribunal 
applied not only to individuals but also to corporate entities such as the 
Reich Cabinet, the Leadership Corps of the Nazi Party, the SS, the SA 
and the Gestapo."* Article 9 of the Charter stipulates that ‘‘the Tribunal 
may declare (in connection with any act of which the individual may be 
convicted) that the group or organization of which the individual was a 
member was a criminal organization.’’ It would seem that Article 9 of 
the Charter approaches an existing rule of general international law when 
applying the prineiple of collective responsibility to acts committed 
by individuals in violation of international obligations. However, it is 
not the executive branch of the government of a state, or any other of its 
branches or sub-branches, upon which devolves this responsibility but only 
the state in its corporate entity. The review of Article 9 would be in- 
complete without mentioning a most daring legal innovation incorporated 
in Article 10 of the Charter. There it is stipulated that onee a ‘‘group 
or organization is declared criminal by the Tribunal’’ the mere proof of 


membership in such an organization will permit the competent national 
authority of any signatory to the London Agreement to bring individuals 
to trial ‘‘before national, military or occupation courts’’ for having been 
members of such a ‘‘criminal’’ organization. If consistently applied this 
legal innovation would have permitted the trial and punishment of large 
population segments of any defeated nation. No doubt exists that the pre- 
vailing rules of international law did not confer upon the International 
Military Tribunal such a vast jurisdiction. Fully aware of these implica- 
tions the Tribunal justified the use of its discretionary powers by declar- 


85 Opinion and Judgment, p. 84. 

66 ‘*This broad jurisdictional clause,’’ as recently cited by a leading authority, is 
not supported by existing international law. ‘‘There is no rule of international law, 
customary or conventional, by which such acts committed before the commencement of 
hostilities can be punished by the subsequent military oceupants.’’ (G. A. Finch, 
‘‘The Nuremberg Trial,’’ p. 23.) 

67 A definition of these organs of the German State is given in Appendix B. to the 
Indictment, Proceedings, Vol. 1, pp. 38-41. 


| 
| 


788 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


ing that ‘‘eriminal guilt is personal and that mass punishments should be 
avoided.’’ Moreover, the Tribunal stated that ‘‘ Membership alone [in 
any of the organizations or groups enumerated in the Indictment] is not 
It would ap- 


39 


enough to come within the scope of these declarations.’ ® 
pear that this dictum implies a rejection of the principles incorporated 
into Articles 9 and 10 of the Charter, principles which had been proclaimed 
by the Allied Powers to be declaratory of existing international law. 

The Charter also conferred upon the International Military Tribunal 
jurisdiction over war crimes which it defined as ‘‘violations of the laws or 
customs of war’’ (Article 6, sec. b). Whether the Nuremberg defendants 
committed war crimes falling under this definition is a question of evi 
dence, the establishment of which was in the power of the International 
Military Tribunal. It is pertinent to note, however, that general inter- 
national law—apart from cases involving espionage and war treason 
provides that individuals must not be punished for the commission of war 
crimes stricto sensu if the latter were perpetrated as ‘‘acts of government’’ 


‘ 


or if they were ‘‘performed at the government’s command, or with its 
authorization’’ since such ‘‘acts of state’’ are ‘‘imputed to the state, not to 
the individual who has performed the act.’’ *’ A consequence of this prin- 
ciple is that only the state ineurs legal responsibility for such illegal acts. 
This means that the sanctions provided by general international law for 
imply 


violations of international obligations committed as ‘‘acts of state 
‘‘eolleetive, not individual responsibility.”’*' It is of greatest importance 
that this rule which—in the past—had found its unqualified acceptance in 
the practice of states, applies not only to war crimes in the strictly techni- 
cal sense of the term but equally to all other violations of international 
obligations, such as, for instance, the resort to illegal war. It is to be 
noted that the ‘‘act of state’’ doctrine is based upon a fundamental rule 
of general international law according to which the courts of a state must 
not claim jurisdiction over the acts of another state.7” To be sure, inter- 
national law allows exceptions from this general rule which, as mentioned 
previously, does not apply in eases of espionage or war treason, even if the 
latter have the character of acts of state. But to go dehors by deducing 
that because of these few exceptions international law has established 
individual criminal responsibility for all acts of state committed in viola- 
tion of the law of nations is, it would appear, a legally untenable, though 


at times perhaps politically quite convenient, proposition. 
Articles 7 and 8 of the Charter of the International Military Tribunal 
reject expressis verbis the implications arising from a consistent applica- 


68 Opinion and Judgment, p. 85. 

69 Same, p. 86. 

70 Hans Kelsen, Peace through Law, p. 81. 
71 Same, p. 81. 

72 Same, pp. 82-83. 
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tion of the ‘‘act of state’’ doctrine by stipulating that neither the official 
position of the defendants nor the fact that they acted pursuant to orders 
of their government can free them from responsibility. In order to prove 
that the above-mentioned Articles conform with the rules of general inter- 
national law the Allied Prosecution challenged the validity of the ‘‘act of 
state’’ doctrine on various grounds. Thus it was asserted that the latter is 
a ‘‘relic of the doctrine of the divine right of kings’’ which, ‘‘in any event, 
is inconsistent with the position we [Americans] take toward our own 
officials, who are frequently brought to court at the suit of citizens who 
allege their rights to have been invaded.’’** Perhaps, in order to imple- 
ment the legal value of this argument it was emphasized that since resort 
to illegal war is an act of ‘‘piracy and brigandage,’’ the application of 
the principle of personal lability is not only well established in inter- 
national law but is ‘‘a necessary as well as logical one if international law 
is to render real help to the maintenance of peace.’’** The conclusion, 
therefore, was advanced that ‘‘while it is quite proper to employ the fiction 
of responsibility of a state or corporation for the purpose of imposing a 
collective liability, it is quite intolerable to let such a legalism become the 
basis of personal immunity.’’*° It appears that the reference to piracy is 
ill chosen since it is impossible to consider resort to aggressive war as fall- 
ing within the generally accepted legal meaning of piracy juris gentium. 

Following a different line of thought the British Prosecution admitted 
that there is ‘‘a series of decisions in which Courts have affirmed that one 
state has no authority over another sovereign state or over its head or repre- 
sentative. But it was argued, ‘‘these decisions have been based on the 
precepts of the comity of nations and of peaceful and smooth international 
intercourse. . . . They really afford no authority for the proposition that 
those who constitute the organs, those who are behind the state, are entitled 
to rely on the metaphysical entity which they create and control when by 
their directions that state sets out to destroy that very comity on which the 


9? 


76 


rules of international law depends.’ 

The theory according to which the ‘‘act of state’’ doctrine is valid only 
in times of peace is not supported by the practice of states; it is ‘‘ without 
foundation in positive international law.’’*? It is well to remember that 


73 Trial of War Criminals, Documents, Department of State Publication 2420, U. 8. 
Government Printing Office, Washington, D. C., 1945, Report of Robert H. Jackson 
to the President, p. 3. 

74 Mr. Justice Jackson, in Proceedings, Vol. 1, pp. 82-83. 

75 Same, p. 83. 

76 Sir Hartley Shawcross, in Closing Speeches, p. 58. 

77 Hans Kelsen, Peace through Law, p. 97, and the same author in California Law 
Review, Vol. 31 (1943), p. 542, where he states that ‘‘there is no sufficient reason to 
assume that the rule of general customary law under which no state can claim jurisdic- 
tion over the acts of another state is suspended by the outbreak of war and conse- 
quently that it is not applicable to the relationship between belligerents.’’ 
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this argument against the ‘‘act of state’’ doctrine had already been ad- 
vanced after the First World War."® It was forcefully reiterated by a 
recent commentator.”® The latter, while admitting ‘‘that there are sound 
reasons for the familiar application of the act-of-state doctrine to the 
maintains, however, that ‘‘if 


80 


normal, peaceful intercourse of nations, 
a doctrine so contrary to reason and justice has indeed been accepted as 
unconditionally valid international law, it is high time the error were 
remedied.’’ *! It would seem that the proposal to remedy the error com- 
mitted for centuries with the adherence to the ‘‘act of state’’ doctrine 
deserves full consideration. No doubt the theory of individual criminal 
responsibility for acts of state should be incorporated into the international 
law of the future as soon as the meaning of ‘‘reason and justice’’ can be 
agreed upon by the statesmen and jurists acting on behalf of their re- 
spective nations. However, the firm assertion according to which ‘‘the 
idea that the act-of-state doctrine is universally and unconditionally op- 
erative is simply bad law; and bad law should be replaced with good 
law’’ &* proves that agreement with regard to the meaning of ‘‘good’’ and 
‘‘bad,’’ or to put it differently, of ‘‘reason and justice,’’ does not exist 
at the present time. Or would it be ‘‘reasonable’’ to suggest that the law 
of the United Nations, because it has not incorporated the principle of 
individual criminal responsibility for acts of state is simply ‘‘bad law’’? 
In the absence of such an international agreement as to the meaning of 
‘‘oood law’’ and ‘‘bad law’’ the rule of existing international law, ‘‘bad’’ 
as it may be, must prevail. It has been clearly expressed with regard 
to the ‘‘act of state’’ doctrine by a prominent American authority who is 
quoted in the following: ‘‘It needs to be observed that if the act charged 
against the offender is one which can be regarded as violative of inter- 
national law, the propriety of prosecution abroad merely ealls for agree- 
ment designed to cut off the jurisdictional immunity which he enjoys in 
consequence of his relationship to, or official rank within, his own 
country.’’ 

It is perhaps interesting to note that counsel for the defence, when 
referring to the novel interpretation given by the Allied Prosecution on 
the act-of-state doctrine made a clear distinction between the ‘‘law in 
force’’ and the law of the future ‘‘such as it should be conceived’’ in the 


78 See, for instance, A. Mérignhac, De la sanction des infractions au droit des gens, 
Revue Générale de droit international public, Vol. 24 (1917), p. 49, where the author 
states La théorie de l’acte de gouvernement est une théorie de paix, qui disparait au 
cours des hostilités.’’ This assertion is without foundation in positive international 


law. 
79 Sheldon Glueck, The Nuremberg Trial and Aggressive War, Chapter IV, pp. 46-59. 
80 Glueck, p. 49. 
81 Same, p. 58. 
82 Same, p. 59. 
83 Hyde, work cited, Vol. 3, § 920, p. 2415. 
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light of morality and progress. The defence pointed out that only the 
international law in force can be binding on states.** This serious legal 
objection was answered by the French Prosecution with the assertion that 
the law in force ‘‘is not only the law of the past . . . but also that which 
the Judges invoke in a conerete manner from the bench.’’* This state- 
ment, it would seem, is correct so far as it applied to the Nuremberg 
defendants. However, as regards ‘‘the value’’ attached to the Nuremberg 
Trial, ‘‘on the subsequent development of international law’’ ** this argu- 
ment is highly problematical. It is a fundamental principle of inter- 
national law, reaffirmed without qualifications by the victorious Powers 
in the Statute of the International Court of Justice that a ‘‘decision of 
the Court has no binding force except between the parties and in respect 
of that particular case’’ (Article 59). At best it would seem that the 
municipal law analogy invoked by the French Prosecution would apply 
in the field of international law only if a permanent international crimi- 
nal court, or if national courts of the Members of the community of na- 
tions had rendered, in similar cases, substantially the same decisions over 
a sufficient period of time. Only then would it have been possible to 


consider such verdicts as declaratory of a general principle of law recog 
nized by civilized nations. 

The Tribunal in its dictum accepted the views of the Allied Prosecu- 
tion coneerning the rejection of the act-of-state doctrine. Referring to 
the recent case Ex parte Quirin* and to Article 228 of the Treaty of 
Versailles ** the Court, however, pointed to another ‘‘principle of inter- 
national law’’ according to which the protection granted representatives 
of a state ‘‘cannot be applied to acts which are condemned as criminal by 
international law. This alleged principle, it was declared, means that 
‘‘he who violates the laws of war cannot obtain immunity while acting in 
pursuance of the authority of the state if the state in authorizing action 
90 Here, again, 


‘ 


89 


moves outside its competence under international law. 


84 Dr. Jahrreis as quoted in Closing Speeches, p. 139. 

85 M. Champier de Ribes, same, pp. 139-140. 

86 Sir Hartley Shaweross, in Closing Speeches, p. 58. 

87 Opinion and Judgment, p. 52. 

Ex parte Quirin (1942), 317 U. S. 1. It appears highly erroneous to quote this case 
in evidence of a general rule of international law supporting the criminal liability of 
the Nuremberg defendants. Ex parte Quirin, it is well known, dealt substantially with 
the crime of war treason juris gentium, a crime for which general international law has 
established individual criminal responsibility as an exception to the rule. 

88 The reference to Article 228 of the Treaty of Versailles, it would seem, is very 
unfortunate since it only confirms the assertion that general international law has not 
established individual criminal responsibility for acts of state, and that the victorious 
Powers of the first World War, in order to create such responsibility, had to receive 
Germany’s consent by means of a treaty. 

89 Opinion and Judgment, p. 53. 

90 Same, p. 53. 
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hope may be expressed that this doctrine which, it appears, was first ad- 
vance by a brilliant French jurist after the first World War ®* will, per- 
haps at some future date, become a generally accepted rule of international 
law. In the past, the practice of states has not supported such an assump- 
tion, and at present the Allied and Associated Powers have plainly re- 
jected the incorporation of this idea into the Charter of the United Na- 
tions. According to prevailing rules of international law the perpetrator 
of a war crime other than espionage and war treason may be punished by 
the injured state only ‘‘in case it is recognized that the act is not an act 
of the enemy state.’’ ** 

Article 8 of the Charter of the International Military Tribunal stipulates 
that the plea of superior command shall not free a defendant from 
criminal responsibility. It is noteworthy that the rule respondeat superior 
would constitute a valid defense in international law only if one were 
prepared to regard it as expressive of ‘‘the general principles of law 
recognized by civilized nations.’’ It appears, however, that the maxim 
respondeat superior has not been accepted by all nations without qualifica- 
tion. The new German military code of 1940, for example, stipulated 
that while the superior is responsible for violations of penal law, the 
person executing a superior order may also be punished ‘‘if he has known 
that the order of the superior referred to an act which had as its purpose 
a general or military crime or misdemeanor.’’ ** The United States Rules 
of Land Warfare, it is true, had incorporated until recently the principle 
of superior command as a valid defence.** In consistent application of the 
attitude taken by the United States Government since the early beginnings 
of the war this rule, however, was amended after 1944 to the effect that 
it applies only to lawful orders of superiors.®° It is difficult, therefore, to 


91 Louis Renault, ‘‘De l’application du droit pénal aux faits de guerre,’’ in Révue 


de droit international public, Vol. 25 (1918), pp. 5-29, where the writer advances the 
doctrine that acts of warfare although criminal in character are not punishable under 
international law only if the war itself during which these acts are committed is not 
waged in violation of international law. See also Hans Kelsen, Peace through Law, 
pp. 93 ff., where the distinguished writer declares Renault’s doctrine ‘‘untenable.’’ 

92 Kelsen, p. 97. See also George Manner, ‘‘The Legal Nature and Punishment of 
Criminal Acts of Violence Contrary to the Laws of War,’’ in this JouRNAL, Vol. 37 
(1943), pp. 407 ff. and p. 433. 

93 Reichsgesetzblatt, Nr. 181—1940, Ausgegeben zu Berlin, den 16.10.1940. Ver- 
ordnung iiber die Neufassung des Militarstrafgesetzbuches vom 10.10.1940, Vierter 
Abschnitt, § 47. 

94U. S. War Department. Basic Field Manual, Rules of Land Warfare, U. 8. Gov- 
ernment Printing Office, Washington, D. C., 1940. 

95 After November 15, 1944, a new text, Article 345.1, was introduced, providing: 
‘*Tndividuals and organizations who violate the accepted laws and customs of war may 
be punished therefor. However, the part that the acts complained of were done pur- 
suant to order of a superior or government sanction may be taken into consideration in 
determining culpability, either by way of defense or in mitigation of punishment.’’ 
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speak of a generally accepted practice of civilized nations as regards the 
plea of superior orders, and to consider it as a binding rule of international 
law. The International Military Tribunal interpreted the rule respondeat 
superior rather restrictively by declaring that ‘‘the true test, which is 
found in varying degrees in the criminal law of most nations, is not the 
existence of the order, but whether moral choice was in fact possible.’’ * 

In view of the importance attached, especially in some American circles, 
to the maxim nulla poena sine lege, nulla poena sine crimine, nullum 
crimen sine poena legali, and to the ex post facto principle which, in its 
effects, is closely related to this doctrine, the Tribunal found it necessary 
to counter in greater detail the objections raised with the above doctrines. 
The gist of these objections, it appears, may be summarized as follows: 
Even if one accepts without qualifications the theory that resort to war in 
violation of the Briand-Kellogge Pact and other treaties is illegal, and even 
if one were prepared to admit that illegal and criminal are terms with 
substantively the same meaning, one has still to concede that prior to the 
creation of the International Military Tribunal no law existed providing 
for individual criminal responsibility of the accused for the commission of 
the acts enumerated as crimes in the Charter of the International Military 
Tribunal. The latter, therefore, applies with retroactive force a rule 
contrary to the municipal laws of all civilized nations and therefore in 
violation of international law.**? The International Military Tribunal 
met this challenge by referring to the strictly moral motives underlying the 
maxim nulla poena sine lege and the ex post facto principle. ‘‘To assert 
that it is unjust to punish those who in defiance of treaties and assurances 
have attacked neighboring states without warning is obviously untrue, 
for in such circumstances the attacker must know that he is doing wrong, 
and so far from it being unjust to punish him, it would be unjust if his 
wrong were allowed to go unpunished. . . . On this view of the case alone, 
it would appear that the maxim has no application to the present facts.’’ °* 
It might, perhaps, be added that neither of the municipal law principles 
mentioned above constitutes a rule of positive international law since it 
would be impossible, indeed, to prove that these doctrmes are expressive 
of a general practice accepted as law by civilized nations.*® 

While it seems difficult to support certain features of the Charter of 
the International Military Tribunal by reference to positive international 
%6 Opinion and Judgment, pp. 53-54. One may severely doubt whether a soldier has 
‘‘moral choice’’ to disregard, in times of war, a command of his superior. 

97 For a summary of these objections see Opinion and Judgment, p. 49. 

98 Same. 

99 Hans Kelsen, ‘‘The Rule Against Ex Post Facto Laws and the Prosecution of the 
Axis War Criminals,’’? in The Judge Advocate Journal, Vol. 2 (Fall-Winter 1945), 


p. 46. See also Leo Gross, ‘‘The Criminality of Aggressive War,’’ in The American 
Political Science Review, Vol. XLI (April, 1947), pp. 205-225. 
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law it is significant to note that steps have been taken in order to imple- 
ment the solemn promises made by the Allied Powers at Nuremberg. On 
December 11, 1946, the General Assembly of the United Nations established 
a committee to study ‘‘the methods by which the General Assembly should 
encourage the progressive development of international law and its eventual 
eodification.’’ ?°° In addition, this Committee was charged by the General 
Assembly to study a draft on the rights and duties of states submitted by 
the Panamanian delegation, and ‘‘to treat as a matter of primary im- 
portance plans for the formulation, in the context of a general codifica- 
tion of offenses against the peace and security of mankind, or of an Inter- 
national Criminal Code, of the principles recognized in the Charter of the 
Nuremberg Tribunal and in the judgment of the Tribunal.’’?° Finally, 
the General Assembly, on December 16, 1946, unanimously adopted a 
resolution affirming that genocide is a crime under international law for 
the commission of which individuals are punishable, inviting ‘‘ Member 
States to enact the necessary legislation for the prevention and punish- 
ment of this crime,’’ and requesting the Economie and Social Council to 
incorporate these principles into a draft convention for submission to the 
next regular session of the General Assembly. 

It remains to be seen whether the present international situation is 
favorable to the successful achievement of these tasks under consideration. 
It is also to be noted that any recommendations of the General Assembly, 
in order to become internationally effective, would have to be accepted by 
the Members of the United Nations and supplemented by means of national 
legislation. Otherwise they would share the fate of the many drafts, 
resolutions, and proposals made for similar purposes in the past, and far 
from being declaratory of a general practice of states, as submitted at 
Nuremberg by the prosecuting Powers, would be renewed and conclusive 
evidence that the Members of the United Nations are not prepared to 
accept the international law of the future proclaimed with so much ambi- 
tion and effort in the Charter of the International Military Tribunal. 


100 United Nations Journal, No. 58 (Supplement A), p. 470. 
101 Manley O. Hudson, ‘‘ Encouragement of the Development of International Law by 
the United Nations,’’ in this JouRNAL, Vol. 41 (1947), p. 106. 
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CZECHOSLOVAK NATIONALIZATION DECREES: 
SOME INTERNATIONAL ASPECTS 


By ALAN Rapo* 


On the 24th of October, 1945, the nationalization of mines, certain in- 
dustrial enterprises, banks, and insurance companies was decreed in 
Czechoslovakia. The decrees took effect on the 27th day of October, 
1945, the day of their promulgation.!. The purpose of this study is to 
examine these measures * and their effects, first, on foreign-owned property 
in Czechoslovakia and, second, on assets of Czechoslovak nationalized 
enterprises located abroad. Particular emphasis will be placed on the ef- 
fect of the decrees on property owned by American nationals in Czecho- 
slovakia and on assets situated in the United States of enterprises na- 
tionalized in Czechoslovakia. 


Outline of the Legislation 


The decrees enumerated the categories of enterprises which were de 
clared nationalized. By the act of nationalization, the Czechoslovak state 
acquires the ownership of the nationalized enterprises including all of their 
property, assets and rights.* ‘‘National’’ enterprises are to be established 
‘nationalized’’ enterprises.‘ A national enterprise which 


‘ 


out of these 
has absorbed the property of a nationalized enterprise is to succeed to the 
liabilities of the latter.° The state is not to be liable for the debts of any 
nationalized enterprise. Although national enterprises are state property, 
they have the status of independent legal persons. They are subject to the 
provisions of the law-merchant and of the tax laws,’ and are to be entered 
as single merchants * into the register of firms kept by the District Court 


* Of the New York Bar; formerly member of the Bar of Czechoslovakia. 

1 The decrees are published in the Collection of Laws and Regulations of the Czecho 
slovak Republic, 1945, under No. 100-103. Decree No. 100 concerns the nationalization 
of the mines and of certain industrial enterprises, decree No. 101 the nationalization of 
certain enterprises of the food industry, decree No. 102 the nationalization of banking 
corporations, and decree No. 103 the nationalization of private insurance companies. 

2 The basic provisions of all the decrees are similar and references will be made to 
decree No. 100 which is typical of the legislative purpose and method. 

3 Decree No. 100, § 4. 

4Same, § 12(1). 

Same, §5(1). 

6 Same, § 5(4). 

7 Same, § 13(1). 

*Same, § 16(1). The term ‘‘single merchant’’ designates individual traders as distin 
guished from partnerships and business corporations. 
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of appropriate jurisdiction. The national enterprises are to be conducted 
on business principles. Their surplus earnings are to be handed over to 
the state but the state is not to be responsible for their debts.° As each 
national enterprise is established, it will be announced in the Czech and 
Slovak Official Gazettes.?° 

Compensation is to be paid for nationalized property,'! except in the 
ease of property owned by German or Hungarian public and private 
corporations, persons of German or Hungarian nationality, and per- 
sons who engaged in certain activities directed against the Czechoslovak 
state..* If compensation is denied to a legal person, natural persons 
having a capital interest therein, who do not belong in the categories 
mentioned, are to be compensated in proportion to such _ interest.’ 
The compensation is to be equal to the ordinary value of the prop- 
erty, as computed on the basis of official prices prevailing on October 
27, 1945, after deduction of the liabilities. Where such prices do not 
exist the compensation is to be based upon an official vaiuation.1* Compen- 
sation for nationalized property is to be paid (a) in securities, (b) in 
cash, or (c) in other value.*®° For the purpose of payment of compensa- 
tion a Nationalized Economy Fund having the status of an independent 
legal person is to be established in Prague.’® The Fund will issue interest- 
bearing securities which will be redeemed from the surplus earnings of 
the national enterprises. The payment of interest and the redemption 
of these securities is to be guaranteed by the state; it will be permissible to 
invest the moneys of infants and wards in these securities.'7 The Minister 
of Industry, in agreement with the Minister of Finance, is to decide on 
compensations and the method of payment. The compensation is payable 
within six months from the day of service of the compensation assessment 
order.*® Compensation proceedings are governed by the rules of the decree 
of January 13, 1928, dealing with administrative process.1° Thus com- 
pensation claims will be decided by administrative and not by judicial 
tribunals.”° 

9 Same, §18(1) and (2). 

10 UFedni List and Uradny Vestnik. Same, § 12(2). 

11 Same, § 8(1). 

12 Same, § 7. 

13 Same, § 7(3). 

14 Same, § 8(2). 

15 Same, §9(1). 

16 Same, §9(2). 

17 Same, §9(3). 

18 Same, §10(1) and (2). 

19 Collection of Laws and Regulations of the Czechoslovak Republic, No. 8/1928; De- 
cree No. 10. 

20 A special section in the Czechoslovak Ministry of Foreign Affairs has been estab- 
lished to receive foreign claims. The Department of State acts as transmitting agent 


for filing such claims. For instructions with regard thereto, see Department of State 
Bulletin, Dec. 1, 1946, p. 1003, March 2, 1947, p. 397. 
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The degrees further contain detailed provisions concerning the manage- 
ment of the national enterprises as well as administrative and penal provi- 
sions not within the scope of this study.” 

Certain aspects of the Czechoslovak decrees will be analyzed against the 
background of existing theories of international law and litigation relating 
to more or less similar measures taken in other countries. 


Operation of Decrees Within the State 

These nationalization decrees represent a general legislative reform in 
Czechoslovakia. In order to establish a new social order in certain 
branches of the state’s national economy they abolish private property 
in various types of enterprises and transfer it to the state.** There ap- 
pears to be a controversy among legal theorists as to whether such nation- 
alization measures are in the nature of the exercise by the state of its right 
of eminent domain or of its extended police power, or whether they should 
be considered as a novel concept involving international liability.2* This 
controversy is entirely theoretical, however, and in no way affects the legal 
consequences attached to such measures. A more practical distinction ‘is 
involved in the question of whether compensation is offered for the property 
taken. The first case is generally referred to as ‘‘expropriation,’’ ** the 
second as ‘‘confiscation.’’ °° 

International law is not as a rule concerned with the manner in which 
a state, in the exercise of its sovereign powers, treats its own subjects. But 
for the treatment of foreign nationals it establishes a somewhat indefinite 
standard of ‘‘civilized justice’’ which the state cannot violate without in- 
curring international liability. An alien is not bound to accept the 
treatment accorded to nationals if such treatment violates the principles of 
civilized justice.*° 

Usually legislative acts do not create international responsibility on the 
part of the state.*7 But if they constitute a breach of international obli- 
gation foreign governments have ordinarily not acquiesced in the theory 
of non-liability and have on numerous occasions successfully enforced 
claims for the injuries sustained by their subjects. Examples are pre- 
sented by the well-known cases of attempts to establish governmental 
monopolies in Sicily (1838) and Uruguay (1912).°5 

21 A summary of these provisions is contained in Oatman, The Nationalization Program 
in Czechoslovakia, Department of State Bulletin, Dec. 8, 1946, p. 1027. 

22 For an official presentation of the circumstances that led to nationalization, see E. 
Benes, ‘‘Postwar Czechoslovakia’’ Foreign Affairs, Vol. 24 (1946), pp. 397, 407. 

23 See H. Herz, ‘‘Expropriation of Foreign Property,’’ in this JOURNAL, Vol. 35 
(1941), p. 243, for discussion of different theories. 

24 See 29 C.J.S. 777, A. J., Vol. 18, p. 631. 

25 See 15 C.J.S. 827. 

26 E. M. Borchard, Diplomatic Protection of Citizens Abroad, 1925, § 44. 

27 Same, § 51. 


28 Same, $75. See also G. H. Hackworth, Digest of International Law, Vol. V, pp. 
587-589. 
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There is little doubt as to international liability when governmental 
measures are discriminatory, that is, are directed against foreign nationals 
only. There is more difficulty in the case of measures affecting citizens 
and foreign nationals alike. The acts of legislation here involved are 
general and impersonal in their nature, do not contain any discrimination 
against foreigners, and concern nationals and aliens alike. The subject of 
the exceptional treatment accorded to Germans, Hungarians, collaborators, 
and traitors ** will not be considered here. 

The principal question is whether these decrees, in the absence of dis- 
crimination against foreign nationals, constitute a breach of an express 
or implied international obligation insofar as they expropriate American 
or other foreign-owned property. There is no special stipulation expressly 
forbidding expropriation in any of the treaties in force between the United 
States and Czechoslovakia.*° Whether there is any violation of the stand- 
ard of ‘‘civilized justice’’ is more difficult to determine. 

It seems to be settled, in the theory and practice of international law, 
that, in the absence of an express treaty stipulation forbidding expropria- 
tion, it is the right of a sovereign state to expropriate property situated 
within its territory and jurisdiction. On the other hand it is agreed that 
the act of expropriation always obliges the state to indemnify the foreign 
owner. A clear demonstration of these principles is found in the ex 
change of notes between the Government of the United States and the 
Mexican Government concerning the expropriation of agrarian property 
owned by United States citizens.** 

What must be the standards of indemnification or compensation so as 
to satisfy the standard of ‘‘civilized justice’’? Apart from the fact that 
compensation does not mean restitution of the property taken, but pay- 
ment for its value, there is no consent on this question in theory or practice. 
The results reached in most instances were mere diplomatic compromises 
with none of the governments abandoning the legal principles which they 
had asserted. This applies, for example, to the compromise reached be- 
tween the United States and Mexican governments in the case of the 
Mexican agrarian expropriation.*®* 

The usual statement that compensation must be just and fair is too vague 
to be helpful in determining whether the Czechoslovak nationalization 

29 Decree No. 100, § 7. 

30 Arbitration treaty (1928), U. S. Treaty Ser. 781; Conciliation treaty (1928), U. S. 
Treaty Ser. 782; Extradition treaty (1925), U. S. Treaty Ser. 734; Supplementary ex 
tradition treaty (1935), U. S. Treaty Ser. 895; Naturalization convention (1928), U. S. 
Treaty Ser. 804; Reciprocal trade agreement (1938), Exec. Agreement Ser. 147. 

31 Notes are reprinted in this JouRNAL, Vol. 32 (1938), Supplement, p. 181; see Hull 
notes of July 21 and August 22, 1938. 

32 See Compensation for expropriated lands, Agreement between the United States and 


Mexico, effected by exchanges of notes signed November 9 and 12, 1938, and April 17 
and 18, 1939, Exec. Agreement Ser. 158. 
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decrees do or do not violate the international standard of justice. The 
United States government, in its notes to the Mexican government in the 
aforementioned instance,** adopted the view that only prompt, adequate, 
and effective payment satisfies the requirement of international law. In 
rather forceful language Secretary Hull declared: 


The taking of property without compensation is not expropriation. 
It is confiseation. It is not less confiscation because there may be an 
expressed intent to pay at some time in the future. .. . No govern- 
ment is entitled to expropriate private property, for whatever purpose, 
without provision for prompt, adequate, and effective payment 
therefor.** 


Whether the compensation as decreed in Czechoslovakia will satisfy these 
requirements will largely depend on the manner in which the decrees are 
carried out. If compensation is given in cash * the requirement of prompt- 
ness will probably be held to be satisfied. It is questionable whether it will 
be so held ** if payment is made in securities redeemable from the surplus 
earnings of the national enterprises.*? The answer to this depends upon 
whether we consider the state’s guaranty of the payment of interest and 
of the redemption of the securities sufficient to counterbalance the lack of 
promptness.*® 

If compensation is to be adequate and effective it must indemnify the 
owner for the full loss sustained by him.*® Aeceording to Art. 8 (2) of 
decree No. 100 the owner will be compensated for the ‘‘ordinary value’’ of 
the expropriated property.*® Will this inelude compensation for ‘‘ good 
will’’ and such other intangible assets as patent rights, trade marks, and 
so on? If not the compensation will hardly be adequate. It could also 
be maintained that such indirect damages as cessation of profits should be 
included for full indemnification when a going concern is expropriated. 


23 Above, note 31. 

34 See Hull note of August 22, 1938, above, note 31, at pp. 191, 193 

35 Decree No. 100, $9(1). 

36In the Mexican agrarian expropriation the Mexican government had also issued 
agrarian bonds for the purpose of compensating the affected landholders. See note of 
Mr. Hay of August 3, 1938, above, n. 26. 

37 Decree No. 100, §9(1) and (3). 

38 Decree No. 100, § 9(3). 

89 For a discussion of adequacy of compensation, see C. C. Hyde, ‘‘Compensation fi 
Expropriation,’’ in this JouRNAL, Vol. 33 (1939), p. 108. 

40§8(2) of decree No. 100 reads: 

Compensation shall be determined according to the status of the assets and the 
liabilities of the nationalized enterprise on the day when it is taken over by the 
national enterprise. The compensation shall be equal to the ordinary value of 
the property, as computed on the basis of official prices prevailing on the day of 
the decree’s promulgation, or, where such prices do not exist, as determined by an 
official valuation, after deduction of the liabilities. 
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At least it was so held by the Permanent Court of Arbitration in the 
Norwegian Ships ease.** 

It also must be kept in mind that, even if payment in cash is made it is 
likely to mean payment in the official Czechoslovak eurrency.*? Not only un- 
favorable exchange rates but also exchange restrictions prevailing in 
Czechoslovakia in regard to the transfer of currency to a foreign country 
may considerably impair the value of such reimbursement to the foreign 
owner. 

In January, 1946, the Czechoslovak government announced that the 
matter of compensation for nationalized enterprises in which foreign capi- 
tal is invested will be negotiated directly with the governments of the 
owners. It also stated in a note to the American Ambassador that it has 
taken measures to ascertain the value of these foreign capital investments 
and it requested the aid of the Embassy in drawing up a list of enterprises 
in which American interest existed.4* In a note dated May 7, 1946 the 
Czechoslovak Minister of Foreign Affairs informed the American Ambas- 
sador that it still lacked ‘‘sufficient reliable data concerning foreign capital 
investments in nationalized undertakings . .. to draw up a list of such 
holdings.’’ #4 The procedures and principles for compensating American 
owners of nationalized properties were a constant subject of discussions 
between the two governments during the last months of 1946. In an ex- 
change of notes on November 14, 1946,*° a general assurance was given 
that the Czechoslovak state would make adequate and effective compensa- 
tion to American nationals with respect to their interests in nationalized 
properties. It also was announced that further negotiations were to 
begin shortly in Prague but at this writing no agreement has been reached. 
In the meantime a law providing for a capital levy and a war profits tax 
has been passed in Czechoslovakia.*® The application of this law to claims 
of foreign nationals whose property in Czechoslovakia has been nation- 
alized will have the effect of reducing the amounts paid in compensation. 


41See Award of the Permanent Court of Arbitration at The Hague rendered on 
October 13, 1922, reprinted in this JouRNAL, Vol. 17 (1923), p. 362, saying at p. 392: 
‘«Just compensation implies a complete restitution of the status quo ante, based, not 
upon future gains of the United States or other powers, but upon the loss of profits of 
the Norwegian owners as compared with other owners of similar property.’’ 

42 Czechoslovak crown (koruna; abbr. Ké) which is worth about 2 United States cents 
at the present time. 

43 See Oatman, above, note 21, at p. 10381. 

44 Same. 


45 Department of State Bulletin, December 1, 1946, pp. 1004-1005. 

46 Collection of Laws and Regulations of the Czechoslovak Republic, No. 1834/1946. 
The law was passed on May 15, 1946, promulgated on June 18, 1946 and declared ef- 
fective as of September 30, 1946. Tax is on the increase in the value of property be- 
tween January 1, 1939 and November 15, 1945. Returns were to be submitted prior to 
November 30, 1946. See also Department of State Bulletin of November 17, 1946, p. 
915, and July 6, 1947, p. 46. 
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This may have a bearing on the question whether such compensation pay- 
ments can be considered adequate. 

What must be the legal status of the owner of expropriated property in 
order that he may obtain diplomatie protection of his right to receive 
compensation deemed adequate under standards of international law? 
It is generally agreed that a state should not press a claim for redress in 
behalf of an individual against a foreign government unless he was one 
of its own nationals from the time of injury to the time of award.** Conse- 
quently no derivative international claim for adequate and effective com- 
pensation can arise here unless the claimant was a citizen of the United 
States at the time the claim arose.*S No distinction is made between 
citizens by birth or by naturalization, but naturalization must have been 
completed before the claim arose.*® In the case of the Czechoslovak nation- 
alization this date is equivocal. On the one hand it is stated in the decree 
that the categories of enterprises specified therein are nationalized and go 
over to state ownership as of October 27, 1945.°° On the other hand it can 
be maintained that the general pronouncement of nationalization by the 
decree does not create any claim and that the claim for compensation 
arises only when the nationalization of the specific enterprise of the 
claimant is announced.”' 

It may be observed at this point that in the case of a former Czecho- 
slovak national who acquired American citizenship by naturalization dur- 
ing World War II, a conflict of nationality may arise. The naturaliza- 
tion treaty between the United States and the Czechoslovak Republic ** 

47 Borchard, cited above, note 26, § 200. 

48 There have been instances where aliens domiciled within the territory of the 

United States, and who have declared an intention to become citizens thereof, appear 
to have been regarded as entitled to claim the benefits of American nationality when 


they suffered wrong at the hands of foreign States other than the country of origin. 
Hyde, International Law (1945), § 275 at 897. 


49 Borchard, § 234: 

In the case of international claims, the rule uniformly adopted is that American 
naturalization cannot serve to nationalize a claim which arose prior to the date of 
naturalization of its owner. In other words a claim must be national in origin as 
well as at the time of presentation. 

50 Decree No. 100, §§ 1(1), 4(1), 36. 
51 Same, § 12(2). 
52 Naturalization convention (1928), U. S. Treaty Ser. 804. Article I provides: 


Nationals of the United States who have been or shall be naturalized in Czecho- 
slovak territories shall be held by the United States to have lost their former na- 
tionality and to be nationals of Czechoslovakia. Reciprocally, nationals of Czecho- 
slovakia who have been or shall be naturalized in the territories of the United States 
shall be held by Czechoslovakia to have lost their former nationality and to be na- 
tionals of the United States. The foregoing provisions of this Article shall not be 
applicable to a national of either country who obtains naturalization in the other 
while his country is at war... . 

Article II provides: 


Nationals of either of the Contracting States naturalized as provided in Article I, 
shall not, upon their return to the territory of the country of which they were for- 
merly nationals, be prosecuted or punished for expatriation or for having failed, 
prior to their naturalization, to answer summonses to military service which had 
been served upon them within a period of five years preceding their naturalization. 
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provides for reciprocal recognition of voluntary expatriation when a 
former national of one country is naturalized in the other. It contains, 
however, a provision to the effect that this rule shall not apply to a national 
of either country who obtains naturalization in the other while his country 
is at war. If this clause was intended to be operative during a war fought 
by both countries as allies, former Czechoslovak nationals recently natu- 
ralized in the United States may have a dual nationality status.°* There 
are indications that the Czechoslovak government may take this position 
with regard to compensation claims presented in behalf of such individuals. 
In a note to the American Ambassador ** it suggested that there might be 
a difference between cases of nationalization of genuine foreign invest- 
ments and those of property which really represents an export of Czecho- 
slovak capital, such as the property of emigrés. It remains to be seen 
whether this means that Czechoslovakia intends to oppose claims presented 
in behalf of American citizens naturalized during World War II by main- 
taining that the claimants are its nationals.*° 


Effect of Nationalization on Assets Abroad 


The discussion has thus far related to the effects of nationalization on 
property owned by foreign nationals but situated within the territory and 
jurisdiction of the Czechoslovak state. It is generally conceded that a 
wrong done to a citizen of the United States as a result of expropriation of 
such property by a recognized foreign government ean, in the absence of 
local relief, be remedied only through diplomatic channels and interna- 
tional arbitration.°® Our domestic courts are clearly not the appropriate 
forum for redress of such wrongs. As Mr. Justice Clarke stated in Oetjen 
v. Central Leather Co.,** **‘ Every sovereign state is bound to respect the 
independence of every other sovereign state, and the courts of one country 
will not sit in judgment on the acts of the government of another, done 
within its territory. Redress of grievances by reason of such acts must be 
obtained through the means open to be availed of by sovereign powers as 
between themselves. ’’ 

In contrast, the effects of expropriation upon property situated within 
the territory and jurisdiction of other countries have been held a subject 
over which the foreign courts can properly pass judgment. The question 

53 For a discussion of the conflict hereby created, see Borchard, § 253. 

54 See Oatman, at p. 1031. 

55 In 1935, in a case where the claimants had the nationality of the Dominican Republic 
as well as the nationality of the United States, the Department of State held that it 
could not espouse their claim. Hackworth, Digest of International Law, Vol. III, p. 354. 
See also Vol. V, pp. 821-822, in relation to a settlement agreement between the United 
States and Turkey in 1934 in which claims of naturalized American citizens who were 
also nationals of Turkey were not included. 

56 See Shapleigh v. Mier, 299 U. S. 468 (1936). 

57 246 U.S. 297, 303 (1917). 
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involved is whether, by the act of nationalization, the Czechoslovak state 
acquired ownership of assets of nationalized enterprises with a situs in 
other countries, particularly in the United States, to the exclusion of the 
rights of former owners residing abroad or of local and foreign creditors. 

Before the question arises whether a foreign decree of expropriation or 
confiscation should be given extraterritorial effect, a preliminary inquiry is 
proper as to whether the measure was intended to have such effect. The 
courts of the United States have given little consideration to the question of 
intent. However, in United States v. Pink,®® dealing with the nationaliza- 
tion of Russian insurance companies, such intent was regarded as decisive. 
The majority of the Supreme Court in this case, relying for the purpose of 
interpretation on the official declaration of the Commissariat for Justice of 
the RSFSR, found that those nationalization decrees were intended to have 
extraterritorial effect. The language in the Czechoslovak decrees which 
states the extent of acquisition of state ownership is sweeping; *” and would 
indicate an intention to include property and assets located in other coun- 
tries despite the absence of specific words to this effect. Should this be the 
interpretation given the decrees the broader question remains of the extent 
to which effect should be given to expropriation decrees of a foreign 
government. 

It is useful in this connection to summarize the results reached in some 
of the American and British cases involving the Soviet nationalization de- 
erees ; °° despite the fact that those decrees were of a confiscatory nature 
while the decrees of the Czechoslovak Government provide for compensation. 

The British courts held that the Soviet measures did not affect assets of 
Russian corporations having a situs in England.*' In the words of Sargant, 
L. J., in Sedgwick Collins & Co. v. Rossia Ins. Co.:°* ‘‘ Effeetive as such 
legislation may be within the limits of Russian territory, it cannot deter- 
mine the ownership of property locally situate in this country, such as debts 
owing from debtors here.’’ The New York courts likewise refused to give 
extraterritorial effect to the Soviet decrees, on the ground that this would 


63 


be contrary to the public policy of the state. This principle was not only 


58 315 U. S. 203 (1941). 

59 Decree No. 100, § 4(2). 

60 For a brief description of the Soviet decrees, see Joint Stock Co. v. Nat. City Bank, 
240 N. Y. 368, 373, 148 N. E. 552, 554 (1925); In re Russian Bank for Foreign Trade 
(1933), Ch. 745, 757. 

681 In re Russian Bank for Foreign Trade (1933), Ch. 745; Sedgwick Collins & Co. v. 
Rossia Ins. Co. (1926), 1 K. B. 1. 

82 (1926) 1 K. B. 1 cited above, note 61, p. 15. 

68 Sokoloff v. Nat’l City Bank, 239 N. Y. 158, 145 N. E. 917 (1924); James & Co. v. 
‘Second Russian Ins. Co., 239 N. Y. 248, 146 N. E. 369 (1925); Joint Stock Co. v. Nat’l 
City Bank, 240 N. Y. 368, 148 N. E. 552 (1925); Petrogradsky M. K. Bank v. Nat’l City 
Bank, 253 N. Y. 23, 170 N. E. 479 (1930); Vladikavkazsky Ry. Co. v. N. Y. Trust Co., 
263 N. Y. 369, 189 N. E. 456 (1934); Moscow Fire Ins. Co. v. Bank of N. ¥. §& Trust 
Co., 280 N. Y. 286, 20 N. E. (2d) 758 (1939), affirmed: 309 U. S. 624 (1939). 
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applied to protect creditor’s rights, but even to permit former stockholders 
or directors to recover the assets of nationalized corporations from Ameri- 
ean banks or other debtors.** 

The United States Supreme Court in two recent decisions took a different 
stand, however. These cases are: United States v. Belmont ® and United 
States v. Pink.®® In them the Supreme Court accorded extraterritorial ef- 
fect to the Soviet nationalization decrees and recognized their validity in 
transferring title to property in the United States. Both cases involved 
actions by the United States to recover, under the so-called Litvinov assign- 
ment from the Soviet government, assets of nationalized Russian eorpora- 
tions situated within the United States. In the Belmont ease there were no 
other claimants to these assets; in the Pink case there were foreign creditors 
to whom the New York Court of Appeals had, in a prior proceeding, ordered 
the funds to be paid.®** In the Belmont case the court pointed out, first, 
that ‘‘The recognition, establishment of diplomatic relations, the assign- 
ment, and agreements with respect thereto, were all parts of one transac- 
tion, resulting in an international compact between the two govern- 
ments,’’ ®§ against which no state policy can prevail, and second, that the 
provisions of the Fifth Amendment have no extraterritorial operation and 
‘*What another country has done in the way of taking over property of its 
nationals, and especially of its corporations, is not a matter for judicial 
consideration here.’’®® In the Pink case this line of reasoning was closely 
followed and it was held that the result reached in the previous case was not 
changed by the assertion of claims by foreign creditors of the nationalized 
corporation. The court refused to express any opinion as to whether the 
New York policy of protecting local creditors would lead to a different re- 
sult if such local creditors were present. 

Both of these decisions were severely criticized and regarded as far- 
reaching encroachments upon the protection accorded private property by 
the Fifth Amendment.”® Chief Justice Stone, who had written a concur- 
ring opinion in the Belmont case, dissented from the result reached in the 
Pink case. He was of the opinion that each state has the authority to deter- 
mine what law and policy shall govern the disposition of property within 


64 Vladikavkazsky Ry. Co. v. N. Y. Trust Co. 

65 301 U. S. 324 (1936). 

66 315 U. 8. 203 (1941). 

67 Moscow Fire Ins. Co. v. Bank of N. Y. & Trust Co., 280 N. Y. 286, 20 N. E. (2d) 
758 (1939), affirmed: 309 U. S. 624 (1939). 

68 301 U. S. 324, 330 (1936). 

69 301 U.S. 324, 332 (1936). 

70 Borchard, ‘‘Confiscations: Extraterritorial and Domestic,’’ in this JouURNAL, Vol. 
31 (1937), p. 675; Jessup, ‘‘The Litvinoff Assignment and the Belmont Case,’’ in same, 
Vol. 31 (1937), p. 481; Borchard, ‘‘Extraterritorial Confiscations,’’ in same, Vol. 36 
(1942), p. 275; Jessup, ‘‘The Litvinov Assignment and the Pink Case,’’ in same, Vol. 
36 (1942), p. 282. 
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its territory and that this authority has not been curtailed by the recogni- 
tion of the Soviet government and by entering into the assignment. 

How relevant are these results in considering the effect of the Czecho- 
slovak nationalization decrees? In making the comparison, two elements 
seem to be significant: those of political recognition and of public policy. 

The Soviet decrees were issued by a government which was not at that 
time recognized by the United States. On November 16, 1933, by an ex- 
change of notes between Maxim Litvinov and President Roosevelt,** normal 
diplomatic relations were established between the two governments. The 
New York courts have repeatedly expressed the opinion that although such 
political recognition validated the acts of the Soviet government it did not 
compel our courts to give them effect here if they were contrary to the 
public policy of the state.** However, the Federal courts held that the 
power of a state to refuse the enforcement of foreign laws, which run 
counter to the public policy of the state, must give way before the superior 
national policy of recognition of a foreign power." 

The Czechoslovak decrees were promulgated by a recognized government 
with which the United States has continually maintained normal diplomatie 
relations. Accordingly no act of recognition has occurred as in the ease of 
the Soviet decrees. Nor has any other agreement been effected by the two 
governments which could be considered a validation of the Czechoslovak de- 
erees under the principles of the Belmont and Pink eases. 

The question must therefore turn upon whether or not the nationalization 
decrees offend our own public policy to so great an extent that our courts 
will feel reluctant to give them effect here.** Regardless of whether the 
compensation offered by the Czechoslovak decrees fully satisfies the require- 
ments of international law, it will certainly render these measures less 
shocking to our concepts of justice than the confiscatory Soviet decrees 
were. 

The extreme Soviet decrees may be contrasted with the Dutch measures 
taken in 1940 avowedly to protect Dutch assets from the invading Ger- 
mans. Our courts, in dealing with these measures, held ** that where a 
foreign decree is conservatory in purpose, rather than confiscatory, and 


) 


71 Notes are reprinted in this JoURNAL, Vol. 28 (1934), Supplement, p. 2. 

72 Viladikavkazsky Ry. Co. v. N. Y. Trust Co., at p. 378; Dougherty v. Equitable Life 
Assurance Soc., 266 N. Y. 71, 90 (1934) ; Moscow Fire Ins. Co. v. Bank of N. Y. & Trust 
Co., 280 N. Y. 286, 303 (1939). 

73U. S. v. Belmont, 301 U. S. 324, 332 (1936); U. S. v. Pink, 315 U. S. 203, 231 
(1941) ; Steingut v. Guaranty Trust Co. of New York, 58 F. Supp. 623, 633 (1944). 

74 See note in Columbia Law Review, Vol. 41 (1941), pp. 1072, 1082, for a discussion 
of the public policy concept. 

75 Dutch decree of May 24, 1940, in C. C. H., War Law Service, Foreign Supplement, 
par. 91, 251. 

76 Anderson v. N. V. Transandine Handelmaatschappij, 28 N. Y. 8. (2d) 547 (1941), 
affirmed: 289 N. Y. 9, 43 N. E. 502 (1942). 
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the foreign government is one recognized by the United States, the decree 
is in aceord with the public policy of the forum and is to be given full force 
and effect. The English courts came to a similar conclusion in passing 
upon the validity of a comparable Norwegian measure.” 

The Czechoslovak decrees are neither confiscatory, as were the Soviet de- 
crees, nor are they conservatory, as were the Dutch and Norwegian meas- 
ures. Accordingly the decisions here discussed will not be directly con- 
trolling when the question of their extraterritorial effect is presented to 
our courts. It would appear that the most important fact in determining 
the result will be the adequacy of the compensation paid for the expropri- 
ated property. Since the American law with respect to adequacy of com- 
pensation,’* developed in eminent domain and similar situations, is in com- 
plete accord with the requirements of international law, the determining 
factors will be similar to those discussed previously. 


77 Lorentzen v. Lydden and Co., Ltd. (1942), 2 K. B. 202. 
78 Olson v. U. S., 292 U.S. 246, 255 (1933); U. S. v. Miller, 317 U. S. 369, 373 (1942) ; 
U.S. ez rel. T. V. A. v. Powelson, 319 U. S. 266, 275 (1942). 


DENAZIFICATION LAW AND PROCEDURE 
By PLISCHKE * 


Denazification has uniformly been accepted as one of the primary respon- 
sibilities of American Military Government in Germany under both United 
States and quadripartite general occupation policy statements. The United 
States has assumed preponderant responsibility for leadership in promoting 
and developing the Denazification program in Germany, first through the 
establishment of a comprehensive program in the American Zone and later 
by inducing the other Occupying Powers to accept much if not most of this 
program in quadripartite regulations approved by the Control Council at 
Berlin. 

Specific Denazification regulations applied by United States Military 
Government in the initial period of the occupation were issued by the com- 
bined United States-British headquarters known as SHAEF (Supreme 
Headquarters, Allied Expeditionary Force). These regulations were 
founded largely upon, and were therefore in substantial agreement with 
established American occupation policy, as prescribed in the ‘‘JCS 1067”’ 
series by the Joint Chiefs of Staff, which was responsible for the basic 
directives to the American Theater Commanders.1 When SHAEF was 
dissolved early in July, 1945, and American and British Forces were free 
to develop individual occupation programs in their respective Occupation 
Zones, the United States Theater Headquarters known as USFET (United 
States Forces, European Theater) issued new Denazification directives.? 
These, however, were little changed from those previously in use. 

Meanwhile the US Group CC (United States Group, Control Couneil for 
Germany) was activated as a planning and operating staff of the American 
Military Governor in his participation in the quadripartite control of Ger- 


* Chairman, Social Science Division, DePauw University. 

1 For final version of ‘‘JCS 1067,’’ see ‘‘Directive to Commander in Chief of U. S. 
Forces of Occupation Regarding the Military Government of Germany,’’ April, 1945 
(released Oct. 17, 1945), in The Axis in Defeat—A Collection of Documents on American 
Policy Toward Germany and Japan, Department of State Publication 2423 (1945), with 
‘‘Denazification’’ provided for in Part I, par. 6, pp. 44-46; earlier versions of this docu 
ment were somewhat more severe in their treatment of Denazification. 

2 For analysis of origin and early development of American Denazification plans, see 
Harold Zink, ‘‘ American Denazification Program in Germany,’’ Journal of Central Euro- 
pean Affairs, October, 1946. For a statement of Denazification policy together with a 
brief evaluation of the program in the American Zone, see Elmer Plisehke, ‘‘ Denazifying 
the Reich,’’ Review of Politics, April, 1947. For an analysis of ‘‘ American Military 
Government Organization in Germany,’’ by Prof. Harold Zink, see Journal of Politics, 
August, 1946, pp. 329-349. 
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many, and, commencing late in 1944, Military Government planning of the 
American branch of SHAEF (and later of USFET) was fully coérdinated 
with the US Group CC. A number of Divisions were established within 
the US Group CC organization, including a Political Division, to which 
responsibility was assigned for codrdinating Denazification policy and di- 
rectives. In March, 1945 it was decided that this Political Division should 
draft a single Denazification policy paper inecoxporating the various ele- 
ments of the program provided for in a variety of Military Government 
laws and regulations. This was undertaken by the present author, and 
was designated ‘‘Annex XXXIII (Denazification)’’ to the US Group CC 
‘*Basie Preliminary Plan: Allied Control and Occupation of Germany 
(Control Council Period).’’ * 

The Control Council (comprising the four Military Governors of Ger- 
many) did not convene in Berlin until mid-summer, 1945, immediately fol- 
lowing the Big Three conference at Potsdam. By the time it did convene, 
however, substantial general agreement had been reached by the Big Three 
Powers as far as general Denazification policy was concerned. At Yalta, 
in the ‘‘ Joint Report of the Crimea Conference,’’ on February 11, 1945, 
they agreed ‘‘to destroy German militarism and Nazism,’’ to ‘‘wipe out the 
Nazi Party, Nazi laws, organizations and institutions,’’ and to ‘‘remove 
all Nazi and militarist influences from public office and from the eultural 
and economic life of the German people.’’* These very general provisions 
of policy subsequently were augmented at the Tripartite Conference at 
Potsdam, promulgated in the Joint Report known as the ‘‘ Potsdam Agree- 
ment’’ or the ‘‘Berlin Protocol,’’ released on August 2, 1945. Its provi- 
sions are cited in some detail below. These agreements constitute the basis 
of the Denazification measures adopted throughout the four Occupation 
Zones of Germany today. 


Liquidation of the Nazi Organization 


The most immediate requirement for Denazification that confronted our 
Occupation Forces was the wholesale eradication of the Nazi organization. 
To this end the Potsdam Agreement requires the Control Council ‘‘To de- 
stroy the National Socialist Party and its affiliated and supervised organiza- 
tions, to dissolve all Nazi institutions, to ensure that they are not revived in 
any form, and to prevent all Nazi and militarist activity or propaganda.’’ ® 

When the Big Three met at Potsdam in the summer of 1945, such liquida- 
tion of the Nazi organization already was provided for by ‘‘ Military Gov- 


8 This task was undertaken by the author, and the result was issued on April 26, 1945. 
4 Excerpts, Avis in Defeat, p. 6 ff. 

5 Hereinafter referred to as Potsdam Agreement; excerpts in same, p. 10 ff. 

6 Part III, Sec. A, par. 3, iii, in same, p. 12. 
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ernment Law No. 5’’ in the U. S. Zone.?. This law, entitled ‘‘ Dissolution 
of Nazi Party,’’ requires the liquidation of the Nazi Party and 52 specified 
Nazi organizations, and prohibits their activities. Dissolution also is re- 
quired for eight Nazi Party para-military organizations including the SA 
(Sturmabteilung), SS (Schutztaffel), NSKK (Nazi-Kraftfahrerkorps), 
NSFK (Nazi-Fliegerkorps), HJ (Hitler Jugend), RAD (Reichsarbeits- 
dienst), OT (Organization Todt), and TN (Technische Nothilfe).® The 
Nazi Party organization was rapidly dissolved in accordance with this law, 
and there have been no visible indications of its attempted revival in a 
large-scale organized Nazi underground, although there have been small- 
scale attempts at sabotage and visible remnants of Nazi fanaticism from 
time to time. 

This, briefly, is the liquidation program for the American Zone. But the 
Potsdam Agreement is binding upon all four Occupying Powers, not the 
United States alone. The Control Council was persuaded by the American 
member to establish a quadripartite Denazification dissolution program, 
designed to achieve uniformity throughout Occupied Germany. On Octo- 
ber 10, 1945, ‘‘Control Council Law No. 2’’ was therefore issued, ‘‘Pro- 
viding for the Termination and Liquidation of the Nazi Organization,’’ ® 
published simultaneously in the 4 Zones on October 12, 1945. This law is 
very similar to U.S. ‘‘ Military Government Law No. 5,’’ referred to above. 
It declares that the Nazi Party, together with ‘‘its formations, affiliated as- 
sociations, and supervised agencies, including para-military organizations 
and all other Nazi institutions established as instruments of party domina- 
tion, are hereby abolished and declared illegal,’’ and the reconstitution of 
any such organization under the same or different name is forbidden. In 
addition to this general statement some 62 specifically enumerated organiza- 
tions (including the Nazi Party) are expressly abolished, and they are vir- 
tually identical with those contained in U. 8. ‘‘ Military Government Law 
Ne. * 

Although the dissolution of Nazi para-military organizations is provided 
for in these laws, similar action also is required throughout Germany in 

7A number of Military Government Ordinances and Laws, together with Proclamation 
No. 1 on the ‘‘Establishment of Military Government,’’ were compiled and issued in 
printed form at the date of initial occupation of Germany, Sept. 18, 1944. This was is 
sued as the Military Government Gazette—Germany by the Sixth Army Group Area of 
Control, hereinafter referred to as M. G. Gazette. Various amendments and additional 
Ordinances and Laws were promulgated by Military Government headquarters from time 
te time. These Laws and Ordinances were posted and given wide circulation in every 
occupied German community as it was taken over by our troops, and violators were sub- 
ject to arrest and conviction by Military Courts. 

8 “*Military Government Law No. 5,’’ M. G. Gazette, pp. 18-20. 

9 **Control Council Laws’’ apply throughout the four Occupation Zones of Germany, 
whereas U. S. ‘‘ Military Government Laws’’ apply in the U. S. Zone alone. 

10 ** Control Council Law No. 2,’’ Enclosure 2 to USFET directive on ‘‘ Administration 
of Military Government in U. S. Zone in Germany,’’ Oct. 20, 1945. 
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the general Control Council regulations concerned with the German Armed 
Forees. Such liquidation is required under ‘‘Control Council Proclama- 
tion No. 2,’’ of September 1945, and ‘‘Control Council Law No. 34,” of 
August 26, 1946, entitled ‘‘Dissolution of Wehrmacht,’’ which applies not 
only to military and quasi-military organizations, but also to all civilian 
organizations and associations connected with the Wehrmacht. The law 
also repeals all Nazi legislation establishing and sustaining such military 
organizations and their affiliates. Special action also has been directed 
against certain German police units. In ‘‘Control Council Law No. 31’’ of 
July 5, 1946, all German police agencies which supervised or controlled 
German political activities under the Nazi regime were specifically abol- 
ished and their reétablishment prohibited.'* 

It is expected that non-Nazi organizations will supersede many of those 
dissolved. For example, whereas the Nazi Party is prohibited, other politi- 
eal parties have been permitted to organize to replace it. While the DAF 
(German Labor Front) is banned, the old trade-unions are reviving to sup- 
plant it, and they may regain some of their property and funds, eonfiseated 
under Hitler.* Again, while Nazi Party welfare agencies are dissolved, 
others are authorized to replace them. But the Occupying Powers are 
agreed that the Nazi para-military secret police, and racial organizations 
are prohibited in any form for all time. 


Abrogating Nazi Legislation 


Nazi ideology and concepts are being uprooted from the German legal 
system. The Potsdam Agreement requires that ‘‘ All Nazi laws which pro- 
vided the basis of the Hitler regime or established discrimination on 
grounds of race, creed, or political opinion shall be abolished. No such dis- 
crimination, whether legal, administrative or otherwise, shall be tolerated.’’ 

Accordingly on September 20, 1945, the four Military Governors adopted 
‘*Control Couneil Law No. 1,’’ entitled ‘‘ Repealing of Nazi Laws.’’ It pro- 
vides for the repeal of 25 specified fundamental laws enacted after January 
30, 1933, when the Nazi regime came to power, together with all supple- 
mentary and explanatory laws, ordinances, and decrees. It further de- 
elares in Article II, that: 

11 Military Government of Germany, Monthly Report of the Military Governor, U. S. 
Zone, No. 14, Sept. 20, 1946, pp. 1, 28; hereinafter referred to as M. G. of Germany, 
Monthly Report. Each month such general reports are issued, plus a series of special 


reports. 
12M. G. of Germany, special report on Legal and Judicial Affairs (Cumulative Re- 
view), No. 14, Sept. 20, 1946, p. 4. 
13M. G. of Germany, Special Report on German Labor Front, No. 3, Oct. 20, 1945, 
16. 
14 Potsdam Agreement, Part III, Sec. A, par. 4, p. 12. 
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No German enactment, however or whenever enacted, shall be applied 
judicially or administratively in any instance where such application 
would cause injustice or inequality, either (a) by favoring any person 
because of his connection with the National Socialist German Labor 
Party, its formations, affiliated associations, or supervised organiza- 
tions, or (b) by discriminating against any person by reason of his 
race, nationality, religious beliefs, or opposition to the National Social- 
ist German Labor Party or its doctrines.*® 

This Contro] Council Law also was adopted on the initiative of the Ameri- 
can member, and was founded in part on our somewhat less detailed ‘‘ Mili- 
tary Government Law No. 1,’’ entitled ‘‘Abrogation of Nazi Law.’’ This 
law nullified 9 specific Nazi laws, ineluding those for the protection of na- 
tional symbols, prohibiting the creation of political parties (other than the 
Nazi Party, of course), securing the unity of Party and State, protecting 
German blood and honor, and specifying the Nazi race-impregnated citizen- 
ship requirements. The law also contained the general suspending clause 
quoted above.’® In the American Zone the entire German legal system is 
in the process of being reviewed and purged by a Committee on Reform of 
German Law in order to earry out the spirit and the letter of both ‘‘ Control 
Council Law No. 1’’ and the American ‘‘ Military Government Law No. 1.”’ 
This committee held its first meeting on March 21, 1946. Much of the de 
tailed work is being undertaken by German legal experts under Military 
Government supervision.** 

On January 30, 1946, a law sponsored by the United States, purging the 
German Criminal Code of Nazi and militaristic provisions, also was ap 
proved by the Control Council. Issued as ‘‘Control Council Law No. 11,’’ 
entitled ‘‘Repealing Certain Provisions of the German General Code,”’ it 
eliminates those portions of the Code and other criminal laws which most 
clearly needed repeal because of their contributions to either Nazism or 
militarism and which did not require replacemeut by other legal provisions. 
Among the repealed provisions were the laws concerning Treason and High 
Treason (Sections 80 to 94 of the Criminal! Code), in order to assure that 
Germans now codperating with the Allied Forces should not be prosecuted 
under these provisions by a future German Government.’® 


Arrest of Top Nazi Leaders 


According to the Potsdam Agreement, ‘‘Nazi leaders, influential Nazi 
supporters and high officials of Nazi organizations and institutions and 
any other persons dangerous to the occupation or its objectives shall be 


15 “Control Council Law No. 1,’’ Enclosure 1 to USFET directive on ‘‘ Administration 
of Military Government in U. S. Zone in Germany,’’ Oct. 20, 1945. 

16 ‘* Military Government Law No. 1,’’ M. G. Gazette, pp. 11-12. 

17 For summary of achievements, see M. G. of Germany, Legal and Judicial Affairs, 
monthly special reports, and especially Cumulative Review, No. 14. 

18M. G. of Germany, Monthly Report, No. 7, Feb. 20, 1946, pp. 1, 6, 28. 
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arrested and interned.’’’® When our Occupation Forces entered Germany 
American Military Government arrest program plans called for the deten- 
tion of two groups of Germans. The first included all those who fell within 
certain prescribed arrest categories and who were arbitrarily arrested 
simply by virtue of the positions they held in the Nazi Party or the German 
Government. Their arrest was based on the position held, not the particu- 
lar culpability of the individual occupying the position. The second 
group, however, included those who were prescribed in the Allied Arrest 
Blacklist and were individually sought out by name. Many Nazis, of 
course, fell into both groups. 

In general, automatic arrest of the following groups was initially re- 
quired under these regulations: All persons who held office in the Nazi 
Party organization, down to a low level; all persons who held commissions, 
down to and including the equivalent rank of major, in the para-military 
organizations; all officers and senior non-commissioned officers of the SS; 
and all officials in the higher ranks of the German Civil Service. 

A revised mandatory arrest directive was issued on February 4, 1946, 
by OMGUS (Office of Military Government for Germany—U. S., which 
replaced US Group CC in the fall of 1945). The new directive reduced 
the arrest categories, and the amended list—which was authorized by the 
U. S. Joint Chiefs of Staff in Washington and concurred in by the U. S. 
Chief of Counsel for the war criminal trials at Nuremberg—provided for 
the internment of members of organizations and groups contained in the 
the following seven specific categories: 


1. Gestapo and SD (Sicherheitsdienst or Security Service) of the SS. 

2. Officers and non-commissioned officers of the Waffen (Armed) SS 
and Allgemeine (General) SS, and officers of the SA holding the 
rank of major or higher. 

3. The leadership Corps of the Nazi Party, including Nazi officials 
down to the rank of Ortsgruppenleiter (Local Party Leader). 

4. Members of the Reich Cabinet since January 30, 1933. 

5. Members of the General Staff and High Command of the German 
Armed Forces. 

6. War criminals. 

7. Security suspects.*° 


It was found to be very diffcult to establish early estimates of the total 
number of Germans affected by the initial arrest program. This was due, 
in part, to the large shifts of German population occasioned by the military 
situation and the subsequent transfer of peoples, and also to the fact that 
arrests were based largely upon the positions held rather than upon the 
individuals themselves so that it was impossible to estimate accurately the 
percentage of overlap, that is, the cases in which one individual held two 
or more of the positions whose incumbents were subject to arrest. However, 


19 Potsdam Agreement, Part III, Sec. A, par. 5, p. 12. 
20M. G. of Germany, Denazification and Public Safety, No. 7, Feb. 20, 1946, p. 3. 
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the figure 600,500 was given in September 1945 as the total number of ar- 
restable persons in all Germany under established categories, and it was 
further estimated that approximately one-third, or 200,200, arrests would 
be made in the American Zone. The largest single group included among 
the arrestable categories was the Nazi Party leadership corps, which, it was 
believed, would constitute 50% of the total, or some 100,000 individuals.” 

In actual practice arrests averaged 400 to 500 per day prior to the 
revised directive of February, totalling about 100,000 in the first eight 
months of occupation. A substantial number of these arrestees did not 
actually fall within the arrest categories, however, but were detained be- 
cause they came under suspicion for one reason or another.** The above 
figures on the other hand, do not inelude all prisoners of war who fell 
within the arrest categories; when German prisoners of war were about to 
be released they were screened in order to weed out those subject to con- 
tinued detention under the arrest categories and were simply transferred 
directly from PW enclosures to arrestee detention camps.** 

This arrest program was codrdinated with the war crimes trials. The 
prosecution at the major trial at Nuremberg argued for conviction of six 
indicted Nazi groups, including the Nazi leadership corps, the Reich 
Cabinet, the German General Staff and High Command, the SA, the SS 
(including the SD), and the Gestapo—with an aggregate membership ex- 
ceeding 2,000,000. It was estimated that of these 2,000,000 members ap- 
proximately 1,000,000 would be made liable for trial if the groups were 
convicted, since the total had to be halved by deaths and duplication.** 

In its decision the International Military Tribunal convicted the Nazi 
Party leadership corps, the SS (ineluding the SD), and the Gestapo. 
The other three indicted groups were acquitted of war crimes charges, 
which, however, did not relieve their individual members from conviction 
and punishment under the Denazification program. Members of the 
three convicted groups, on the other hand, are subject to apprehension and 
trial as war criminals by the national, military, or occupation courts of the 
four Oceupying Powers.*® Should any member of these convicted groups 
be individually acquitted of war crimes, he too will nevertheless be subject 
to trial under the Denazification program. 

The arrest directive, as amended in February, has rendered eligible for 
review and release all persons in civilian internment enclosures who are 
not members of organizations convicted as criminal. Some 20° of all 
persons held in detention camps in the American Zone when the revised 

21 Same, Denazification, No. 2, Sept. 20, 1945, p. 3. 

22 Same, Denazification, early reports. 

23 Same, No. 1, Aug. 20, 1945, p. 2. 

*4 Associated Press Report, Milwaukee Journal, Feb. 28, 1946. 


*5 Art. 10, ‘Charter of the International Military Tribunal,’’ Trial of War Criminals, 
Department of State Publication 2420 (1945), p. 17. 
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directive was issued were expected to be released under these procedures. 
Active members of organizations convicted as criminal are detained until 
their cases can be disposed of by individual ‘‘membership trials,’’ which 
are to take place now that the Nuremberg convictions are prescribed.” 
According to the most recent reliable figures available, by September 1, 
1946, there were only some 66.500 active Nazis under arrest in our Zone,”’ 
due to the revisions of the February arrest directive and the release of 
many arrestees who initially were apprehended as threats to our military 
security but were subsequently exonerated. 

When completed this arrest program will achieve the elimination of the 
top Nazi leadership from positions of influence in the political and economic 
life of Germany. This leadership will be tried, and upon conviction may 
be fined, continued under detention, or sentenced to foreed labor, with 
an attendant loss of civil rights, depending upon the severity of the 
condemnation under the Denazification program.** 


Removal of Nazis From Office 


Perhaps the most controverted phase of Denazification is the so-called 
‘‘removal-from-office’’ program. The Potsdam Agreement requires that: 


All members of the Nazi Party who have been more than nominal! 
participants in its activities and all other persons hostile to Allied 
purposes shall be removed from public and semi-public office, and from 
positions of responsibility in important private undertakings.” 


This is a similar, but somewhat less severe, statement of the general re- 
moval policy already provided for in the American removal directive, is- 
sued on July 7, 1945, and entitled ‘‘Removal of Nazis and Militarists.’’ 
This directive, quoted directly from ‘‘JCS 1067,’’ required that: 


All members of the Nazi Party who have been more than nominal 
participants in its activities, all active supporters of Nazism or mili- 
tarism and all other persons hostile to Allied purposes will be removed 
and excluded from public office and from positions of importance in 
quasi-public and private enterprises.*° 


Considerable controversy has been evoked in defining an ‘‘active Nazi’’ 
under these provisions. It was decided to interpret it in the American 
Zone as embracing all those who had: 


26M. G. of Germany, Denazification and Public Safety, No. 7, Feb. 20, 1946, p. 3. 

27 See Zink, ‘‘ American Denazification Program in Germany.’’ 

28 Discussion of this subject is continued below, see p. 823 ff. 

29 Potsdam Agreement, Part III, Sec. A, par. 6. 

30 USFET directive on ‘‘ Administration of Military Government in the U. S. Zone in 
Germany,’’ July 7, 1945, Sec. IT on ‘‘ Removal of Nazis and Militarists,’’ Part I, par. 2: 
this special directive on Denazification also was issued separately by USFET on 29 
June 1945. For direct quotations from ‘‘JCS 1067’’ see Part I, par. 6c. 
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(a) held office or otherwise been active at any level from local to 

national in the Party and its subordinate organizations, or in organiza- 

tions which further militaristic doctrines; (b) authorized or partici- 

pated affirmatively in any Nazi crimes, racial persecutions or diserimi- 

nations; (c) been avowed believers in Nazism or racial and militaristic 

creeds; or (d) voluntarily given substantial moral or material support 

or political assistance of any kind to the Nazi Party or Nazi officials 
and leaders.** 

Under the initial American directives removal from publie and semi- 
publie office was either mandatory or discretionary. Mandatory removal 
was required for the upper levels of Nazi leadership, including officials of 
the Party and its affiliated organizations, for those who received certain 
Nazi Party decorations, and for certain higher levels of the German Civil 
Service. The number of Germans affected naturally was much larger than 
those subject to arrest. Other groups were rendered subject to removal 
at the discretion of Military Government, based upon individual investi- 
gation of the particular merits of the case. 

The removal precedure established under this directive was founded 
upon a system of ‘‘vetting’’ or screening by Military Government. All 
persons used by our Occupation Forces in public or quasi-public office were 
required to fill out a detailed six-page personnel questionnaire called the 
Fragebogen, containing questions intended to make the individual reveal 
his personal history, employment record, experience, military service, 
membership and role in all types of organizations, and especially the Nazi 
Party and its affiliates, writings and speeches since 19283 when Hitlerism 
was being organized, income and assets since the Party first achieved 
power, travel and residence abroad, and the like. 

When the Fragebogen was completed the applicant signed and certified 
that the answers were true and that he understood that he would be prose- 
cuted in an American Military Government Court for falsification. It 
then was evaluated, and answers were checked against all available inte!- 
ligence, German police, civil service, Nazi Party, and other reeords and 
documents. Military Government prosecuted eases of falsification, and 
offenders were sentenced from two to five years or more imprisonment by 
Military Government Courts. Such action was published in order to deter 
others from falsification. 

Over 1,613,000 Germans—or one out of every 10 persons in the American 
Zone—were processed under this procedure by June 1, 1946, when a new 
procedure was adopted as described below.** This in itself was a tre- 
mendous undertaking, achieved during a period of rapid redeployment of 
our troops. It entailed not only the perfunctory completing of the ques- 
tionnaire and its evaluation, but also as complete a check, field investiga- 

31 Directive on ‘‘Removal of Nazis and Militarists,’’ Part I, par. 3a; also quoted from 
1067,’? Part I, par. 6c. 

2 See p. 823 ff. 
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tion, and personal interview as possible. Of the cases examined, 373,762, 
or roughly 23 percent, resulted in removal or exclusion from office, the 
remaining 77 percent being cleared by this procedure.** These figures 
tell only part of the story, however, since the elimination of the German 
national government and the mandatory abrogation by Military Govern- 
ment of numerous Nazi-created agencies, such as Gau units (the largest 
Nazi Party administrative districts) and the DAF (German Labor Front), 
has resulted in the automatie group removal of many more thousands of 
Nazis from German public and administrative life. 

The above figures, moreover, include only a small proportion of removals 
from business enterprises. It was early discovered that satisfactory re- 
sults were not being achieved in removing active Nazis from private enter- 
prises under this procedure. Inasmuch as the eradication of Nazi economic 
power and influence also has been conceived to be of prime importance, a 
supplementary regulation was promulgated and became effective on Sep- 
tember 26, 1945. Designated ‘‘Military Government Law No. 8,’’ and 
given the cumbersome title ‘‘Prohibition of Employment of Members of 
Nazi Party in Positions in Business Other Than Ordinary Labor and for 
Other Purposes,’’* it rendered unlawful employment by any business 
enterprise of any member of the Nazi Party or of its affiliate organiza- 
tions in any supervisory or managerial capacity or otherwise than in 
ordinary labor, except as expressly authorized by Military Government. 
Such authorization could be granted, upon appeal to Military Government, 
only to those persons, discharged or refused employment under the law, 
who claimed that they were forced to join the Party and never were ac- 
tively engaged in any of the activities of either the Party or its affiliate 
organizations. Their appeals were heard by local German Review Boards 
composed of reputable non-Nazis appointed by the local mayor and ap- 
proved by Military Government. The Review Board recommended to the 
local Military Government Office whether or not the appellant should 
be reinstated, but the final decision rested with Military Government. 

Any business enterprise desiring to open for business, the law further 
provided, had to certify that it had no Nazis in its employ. A business 
open or operating with any person employed in violation of the law was re- 
quired to discharge such person immediately, failing which it was closed 
by Military Government. Local German Labor Officers were responsible 
for enforcing compliance on the part of business establishments. 

Law 8 thus was expected to accord a priority acceleration to the De- 
nazification of the economic affairs of Germany. It prohibited former active 


83 Zink, ‘‘ American Denazification Program in Germany.’’ 

34M. G. of Germany, Denazification, No. 1, Aug. 20, 1945, p. 3. 

35 Issued as Annex H to USFET directive on ‘‘ Administration of Military Government 
in the U. S. Zone in Germany,’’ 26 Sept. 1945, and reissued as Enclosure 1 to implement- 
ing instructions, same title, Oct. 6, 1945. 
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Nazis from exercising influence in the economy of the Reich or dominating 
others through economic power. Germans falling within the purview of 
the law were not deprived of a minimum livelihood, but they were re- 
stricted in the type of position they could hold in the business field. 

A quadripartite directive also was negotiated by the Control Council pro- 
viding for removal from public office and from positions in private enter- 
prise. This was approved on January 12, 1946, and was issued as ‘‘ Control 
Council Directive No. 24,’’ entitled ‘‘Removal From Office and From 
Positions of Responsibility of Nazis and of Persons Hostile to Allied 
Purposes.’’ **° In essence the new quadripartite directive contains sub- 
stantially the same provisions already prescribed in the basic American 
removal-from-office directive of July 7, 1945. Uniformity is a great gain, 
because Germans removed from office or subject to removal in one Zone 
formerly could often find good posts in another Zone. Although it is 
still rumored that there are substantial discrepancies in the application of 
the Denazification program between the Zones, nevertheless the quad- 
ripartite directive helps to minimize inequalities by providing that no 
person removed in accordance with the mandatory removal provisions of 
the directive in one Zone may be employed in any other Zone in any posi- 
tion coming within the provisions of the directive.** 


Finding Suitable Replacements 


Once Nazis have been arrested or removed from office it is necessary 
to replace them with suitable politically reliable German personnel. The 
Potsdam Agreement provides that the selection of replacements shall be 
made from among ‘‘persons who, by their political and moral qualities, are 
deemed capable of assisting in developing genuine democratic institutions 
in Germany.’’** The difficulty of locating trained and competent sub- 
stitutes, free from Nazi taint, has been one of the greatest obstacles to im- 
mediate and peremptory Denazification. Shortages were particularly 
acute in the initial days of the occupation, and were especially significant 
in the upper public office brackets, in the technical services, and in the 
teaching profession. 

Difficult administrative problems resulted, but no breakdown—as was 
freely predicted by Germans whose self-interests were affected—occurred 
because of such removals. In the early days of the occupation, owing to a 
fear of resultant decrease in efficiency of operation, there was some reluc- 
tance on the part of Military Government to remove occasional officials 
whose removal or non-employment was required under our Denazification 
regulations. But suitable non-Nazi replacements were found in most cases, 


86 M. G. of Germany, Denazification, No. 6, Jan. 20, 1946, pp. 4-6. 
37 Same, p. 5. 
88 Potsdam Agreement, Part III, Sec. A, par. 6. 
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and in the remaining eases new employees have been trained to fill the 
positions vacated. 

True, it has not been easy for the local Military Government Detach- 
ment to dismiss the only qualified power-plant engineer of the city, for 
example, because he was an active Nazi, especially when the tactical forces 
required the uninterrupted services of this utility. Frequently the De- 
tachments had a heterogeneity of pressures brought to bear upon their work 
engendered by public opinion in the United States, by Military Govern- 
ment Headquarters regulations, by their own immediate tactical Com 
mands, by ardent anti-Nazi German groups, and by various local interests. 
To please all was next to impossible, and some made mistakes, but the 
preponderant majority who adhered to the policy that no Nazi is indis- 
pensable, have proven that effective administration could be accomplished 
without the services of such individuals.*® 


Treatment of Nazi Property and Funds 


In order to prevent the use of former Nazi economic resources for under- 
ground purposes or for the promotion of a Nazi revival, all property and 
funds of the Nazi Party and its organizations were ordered to be imme- 
diately seized and held by Military Government as each new area was taken 
over by our Military Forces. This was required under our ‘‘ Military Gov 
ernment Law No. 52,’’ entitled ‘‘Blocking and Control of Property.’’ * 
However, in ‘‘Control Council Law No. 2’’—the quadripartite regulation 
concerned with this matter and which has been referred to above—it subse- 
quently was agreed not only to seize, but also to confiseate, all such proper- 
ties. This multipartrte law applies not only to the assets of the Nazi Party 
but also to all the formations, affiliated associations, and supervised agencies 
prescribed in this law.*? 

Under these provisions Military Government seized accumulated Nazi 
wealth, but this was no mean task. It involved great financial and eco- 
nomic empires such as the DAF (German Labor Front), which was the 
sole organization of labor permitted under Nazi law in the Reich, and 
which, through a series of confiscations and sequestrations, developed into 
an enormous economic combine with an evaluation variously estimated be- 
tween 114 and 2 billion Reichsmarks. In addition to controlling German 
labor it owned, operated, and managed a variety of enterprises including 
banks, insurance companies, building and loan societies, real estate, retail 
stores, warehouses, shipyards, oil concerns, publishing houses, automobile 
plants, building materials production plants, and amusement enterprises. 
It has been stated that the DAF and its subsidiaries controlled between 12 


39 M. G. of Germany, Denazification, No. 1, pp. 3-4; same, No. 4, Nov. 20, 1945, p. 2. 
40 M. G. Gazette, pp. 24-27. 
41 Art. IT. 
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and 14 percent of all assets in Germany. In our Zone Military Government 
was instructed in July 1945 to take over all DAF properties and assets. 
Some of these assets will be returned to the former organizations and indi- 
viduals from whom they were taken by the Nazis, while others may be dealt 
with as reparations. In any ease, great care is being exercised to see to it 
that this economic wealth is not returned to any disguised Nazi organiza- 
tion, and it is so broken up that its combined eeonomie and political power 
has been shattered.*? 

Since it was deemed insufficient merely to liquidate the economie might 
of the Nazi organizations ‘‘ Military Government Law No. 52”’ also was ap- 
plied against the property and funds of the individual Nazi leaders and 
German militarists. Private transfers of their property were prohibited 
and their bank accounts frozen, so that they and their families could with- 
draw only minimum amounts necessary to maintain a livelihood. Law 52 
applied to those Nazis who fell within the arrest categories or who were 
subject to removal from office.** It is estimated that these aggregated over 
400,000 families in the American Zone. 


Information Services, Education, and Religion 


The elimination of Nazi ideology and control from publie information 
media is one of the more difficult and certainly one of the most important 
aspects of Denazification. The Potsdam Agreement requires the Control 
Council to ‘‘prevent all Nazi and militarist . . . propaganda.’’** To this 
end, German information services, including the radio, press, books and 
periodicals, films, theaters, concerts, and other forms of entertainment, were 
early placed under strict Military Government supervision in the American 
Zone. This was undertaken in accordance with ‘‘Military Government 
Law No. 191,’”’ issued by SHAEF and entitled ‘‘Control of Publications, 
Radio Broadeasting, News Services, Films, Theaters, and Musie and Pro- 
hibition of Activities of the Reichsministerium fiir Volksaufklérung and 
Propaganda.”’ *® 

This control is designed to eliminate information media which propagate 
anti-democratic ideas or Nazi policies including racism and race hatred, 
which constitute an incitement to riot or disorder, or which interfere in 
any way with the process of Military Government. As conditions have per- 
mitted, fuller scope for self-expression has been turned over to reliable 
Germans, but not until it was certain that such information services would 
not be used for Nazi and militaristic purposes. 


42M. G. of Germany, Special Report on German Labor Front, in general. 

43 See especially Art. 1, M. G. Gazette. 

44 Part III, See. A, par. 3 (iii). 

45 Referred to in M. G. of Germany, Legal and Judicial Affairs (Cumulative Review), 
No. 14, Sept. 20, 1946, p. 22. 
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All German information services initially were placed under direct Mili- 
tary Government management. Publishing houses were closed down until 
active Nazis could be eliminated and reliable Germans with democratic lean- 
ings licensed to replace them. Constant controls are exercised over the 
materials published. Nazi literature has been removed from the shelves of 
German bookshops and its display and sale prohibited. Initially all Ger- 
man newspapers were required to cease publication. Then certain papers 
were published by Military Government, and, as suitable German personnel 
was recruited and cleared, to whom could be entrusted the rebuilding of a 
free press, the papers gradually were licensed and turned over to such Ger- 
mans and published under Military Government supervision. Nearly 50 
papers were licensed during the first 15 months of occupation and are cur- 
rently published in the American Zone. The radio, perhaps the informa- 
tion medium most thoroughly infected with Nazi ideology and personnel, 
has been the last to be returned to German management, and 6 German 
stations are now in operation in our Zone. For the most part information 
services currently in existence in Germany are new, those existing under 
the Nazi regime having been dissolved, and virtually completely new Ger- 
man personnel has been utilized. As a result Military Government has 
exercised little more than policy supervision since the summer of 1946.** 

Although confiscation of Nazi and militarist literature in private libraries 
has been deemed undesirable and impracticable by the Control Council Co- 
ordinating Committee, comprised of the four Deputy Military Governors 
of Germany,*’ nevertheless there is a general ‘‘Control Council Order No. 
4,’’ providing for ‘‘Confiscation of Literature and Material of a Nazi and 
Militarist Nature,’’ approved May 13, 1946. This general order was 
amended on August 10, 1946, to permit the preservation by Zone Com- 
manders of a limited quantity of copies of such prohibited documents, 
to be retained in the interests of research and scholarship under strict 
supervision.*® 

In the field of education the purely Nazi schools, such as the Adolf Hitler 
Schools, the National Political Education Institutes, and the Nazi Leaders 
Colleges have been closed down permanently. Ordinary schools and educa- 
tional institutions, originally closed by Military Government, on the other 
hand, have been reopened, but only after they were purged. This entailed 
the elimination of objectionable courses of instruction, the screening of 
teaching staffs, and the revision of textbooks. Today the teaching program 

46M. G. of Germany, Monthly Report, No. 1, Aag. 20, 1945, p. 3; same, No. 2, Sept. 
20, 1945, p. 4; same, Denazification, No. 1, op. cit., p. 4; same, Information Control 
(Cumulative Review), No. 13, Aug. 20, 1946, p. 1. Detailed accounts are to be found 
in the various special monthly reports on Information Control. 

47 Codrdinating Committee, ‘‘ Report on Confiscation of Literature and Other Evidence 
of a Nazi or Militarist Character in Private Libraries,’’? June, 1946, M. G. of Germany, 
Monthly Report, No. 12, July 20, 1946, p. 21. 

48 Same, No. 14, pp. 1, 28. 


DENAZIFICATION LAW AND PROCEDURE 821 


is oriented towards developing democratic and humanitarian principles and 
values, and towards the eradication of Nazi and militaristic influences or 
doctrines, especially instruction giving support to the ‘‘Fiihrer’’ principle, 
aggression, nationalism, militarism, and discrimination on the basis of race 
and religion. This is in accordance with the provision of the Potsdam 
Agreement requiring that ‘‘German education shall be so controlled as 
completely to eliminate Nazi and militarist doctrines and to make possible 
the successful development of democratic ideas.’’ * 

Denazification created a severe shortage of teachers in many localities, 
thus retarding the reopening of schools. When primary schools were re- 
opened on the target date, October 1, 1945, it was estimated that as many 
as 80 to 85 percent of the teachers had to be removed in some areas. But 
it never has been contended that education as such is more important than 
education with reliable teachers, even though this has considerably retarded 
the formal education program.°*° 

On the quadripartite level, in December, 1945, the Control Council ap- 
proved a policy paper dealing with the ‘‘Recruiting of Democratic Teach- 
ers,’’ which prescribes the establishment of a system of courses of instruc- 
tion in each Zone for the preparation of teaching staffs. Former members 
of, or candidates for, the Nazi Party, leaders and active members of the 
Hitler Youth movement and associated organizations, and former officers 
of the German Armed Forces are specifically eliminated from this teacher- 
training program. Another Control Council policy paper, also approved 
in December 1945, entitled ‘‘Non-admittance of Persons with Former Nazi 
Affiliations as Students to Institutions of Higher Learning,’’ prohibits 
members of the Nazi Party, leaders and active members of the Hiter Youth 
Movement, and similar organizations, from entering institutions of higher 
learning. Former members of the Nazi Party who had not taken an active 
part in its activities, however, under certain limiting conditions may be 
accepted up to 10 percent of the total number of students, provided vacan- 
cies exist. Selection is made by special committees of suitable Germans 
only after careful examination under Military Government directives.™ 
In addition, in June, 1946, the Control Council approved ‘‘ Directive No. 
32,’’ providing for a program of ‘‘ Disciplinary Measures Against Managing 
and Administrative Staffs of Educational Institutions, Teaching Staff, and 
Students Guilty of Militaristic, Nazi, or Anti-Democratie Propaganda.’’ 
This regulation requires dismissal without prejudice to supplementary dis- 
ciplinary measures or sanctions that may be required under respective 
zonal regulations.** 

In the field of religious affairs Denazification was largely a matter of 


49 Part III, Sec. A, par. 7. 
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removing Nazi restraint on the freedom of religious belief and worship, of 
reviving an independent religious press, of protecting shrines from damage 
due to Nazi-abetted disrespect, of abrogating Nazi laws and decrees provid- 
ing for religious discrimination, and of using religious groups and leaders 
for the reéducation of Germans through emphasis on moral values.** 

But it also involves the screenings of the clergy. Church authorities 
were instructed to discharge clergy whose Nazi backgrounds placed them 
within the application of the provisions of the removal-from-office direc 
tives. Military Government itself investigated the personnel constituting 
the church administration, in order to weed out both Nazis and militarists. 
Priests and pastors who preach nationalist or Nazi principles are treated 
as are laymen. The purging of the clergy and the chureh hierarchy has 
been deemed essential by Military Government because investigations es 
tablished some collaboration with the Nazi organization. Military Govern- 
ment has proceeded slowly with church Denazification, however, in order to 
allow the Germans to do as much as they could to set their own religious 
affairs in order.** 


Prohibiting Nazi Insignia, Memorials, and Street Names 


Parades of military or political nature, the public playing and singing of 
Nazi anthems, and the publie display of Nazi flags and other paraphernalia 
are prohibited by ‘‘ Military Government Law No. 154,”’ entitled ‘‘ Elimina- 
tion and Prohibition of Military Training.’’ The provisions of this law 
were reaffirmed in a Control Council policy statement approved September 
20, 1945. Included are stipulations declaring illegal the use of Nazi and 
military uniforms and insignia, salutes, medals, anthems, and musie.*® 

On August 30, 1945, the Control Council also approved a separate pro- 
posal providing for the ‘‘Prohibition of the Wearing of Uniforms by Dis- 
banded Personnel of the Former German Army.’’ Shortly thereafter, on 
September 22, 1945, an implementation instrument was issued in the 
American Zone as ‘‘Ordinance No. 4,’’ concerned with the ‘‘ Prohibition of 
Wearing of German Military Uniforms,’’ which provides that no German 
shall wear Nazi or military decorations, badges of rank, or uniforms of 
regulation color or pattern. These restrictions apply to uniforms of the 
Nazi Party and its organization as well as to the German Armed Forces.*® 


53 Same, Denazification, No. 2, p. 4. More detailed information is to be in the special 
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54 Same, Denazification, No. 3, p. 5. 

55 “Military Government Law No. 154,’’? Annex E to USFET directive, ‘‘ Administra- 
tion of Military Government in the U. S. Zone in Germany’’; Annex E is part of a 
supplement issued July 18, 1945. For Control Council statement, see M. G. of Germany, 
Monthly Report, No. 3, Oct. 20, 1945, p. 24. 

“6M. G. of Germany, Denazification, No. 3, p. 1. 
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Early in the occupation SHAEF issued ‘‘ Military Government Law No. 
7,’’ requiring the ‘‘Removal from Official Seals of National Socialist Em- 
blems.’’*? On July 23, 1945, the American Military Government issued a 
directive requiring the changing of the names of all streets, parks, institu- 
tions, and buildings named after persons or objects associated with Nazism 
or militarism. Such action had already been begun on a local scale and in 
a number of cases, partly under pressure of German anti-Nazi groups. 
Military Government also required the removal of movable monuments and 
statues associated with Nazism and militarism, and the removal of Nazi 
emblems, insignia, and symbols from statues, monuments, and edifices which 
could not readily be removed. Military Government Detachments in the 
field were made responsible for enforcing these provisions, but they were 
instructed by directives to have local German authorities present concrete 
plans for its implementation. When such plans were approved, they were 
issued as an order by the local German authority, to be accomplished within 
a certain time, and disobedience of this order constituted a crime punishable 
by Military Government.°* Quadripartite action, though somewhat more 
limited in scope, has been embodied in ‘*‘Control Council Directive No. 30” 
of May 15, 1946, providing for ‘‘Legislation Dealing with the Liquidation 
of German Military and Nazi War Memorials and Museums,’”’ as amended 
in July 1946.°° 


Revisions in Denazification Laws and Procedures 


With the close of 1945 the Denazification program in the American Zone 
had largely reached its initial objective. The Nazi Party and its affiliated 
organizations were dissolved. Former active Nazis had been removed from 
leading positions in government and business and their financial wealth 
taken under control. German authorities, purged of known active Nazis, 
were functioning at all but the national levels. Nazi pomp and color had 
been swept out of existence. Yet the American Denazification program was 
so far largely an interim program designed for the initial period of oceu- 
pation. The time, it was believed, had arrived for effecting a comprehen- 
sive long-range Denazification program. 

A Denazification Policy Board therefore was established within OMGUS 
to undertake a complete survey of the entire program. In its report of 
January 15, 1946, it concluded that every person who exercised leadership 
in support of the Nazi regime should be deprived of influence or power, and 
those responsible for the wrongs and suffering caused by the Nazi regime 
should be punished. The actions to be taken in carrying out this program, 
however, must commend themselves to fairminded men, and Denazification 

57 Same, Legal and Judicial Affairs (Cumulative Review), No. 14, p. 21. 

58 USFET directive, ‘‘Denazification and Demilitarization of German Street Names 
and Memorials,’’ July 23, 1945. 

59M. G. of Germany, Monthly Report, No. 13, Aug. 20, 1946, p. 20. 
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should not be carried to the point of preventing the building of a demo- 
eratie society in Germany. The Board further held—and this is of prime 
significance—that the German people themselves must be allowed to partici- 
pate actively in Denazifying their country.*° 

In December, 1945, the Land (or State-level) Ministers of Justice of 
Bavaria, Greater Hesse, and Wiirtemberg-Baden submitted to Military 
Government a German draft proposal to be adopted as German law in each 
Land, incorporating Denazification as a regular part of the new German 
program of political and economic reconstruction in the American Zone. 
Based in part upon suggestions made in this proposed German law, and as 
a result of extended deliberation by the Denazification Policy Board, a new 
‘‘Law for Liberation from National Socialism and Militarism’’ was ap- 
proved and issued by OMGUS on March 5, 1945, and was reissued as Ger- 
man law in each Land in our Zone.** 

This Denazification law calls for the registration and classification of all 
former members of the Nazi Party and specified affiliated organizations, 
influential Nazi supporters particularly in the business field, and the more 
active militarists. When classified, such Nazis fall within the following 
groups: 


Class 1. Major Offenders (Hauptschuldige). 

Class 2. Offenders (Aktivisten)—or Activists, Militarists, and Profit- 
eers (that is, active participants or supporters, or recipients 
of excessive or unjust profits). 

Class 3. Lesser Offenders (Minderbelastete)—or probationers. 

Class 4. Followers (Mitldufer)—those who, though Party members, 
were never more than nominal Nazis. 

Class 5. Non-offenders (Entlastete)—or persons exonerated.** 


The removal categories prescribed in the quadripartite removal agreement 
referred to above are fitted into this classification in an Appendix to the 
law. 

Penalties, forfeitures, and disqualifications are imposed upon each person 
falling within Classes 1 to 4, which vary in duration and type in accordance 
with the degree of guilt of the individual concerned. Major Offenders 
(Class 1) lose their property permanently, lose most civil rights, are as- 
signed to labor camps from 2 to 10 years, may not be active in a profession 
or independent business for at least 10 years; may also face trial as war 
criminals. Offenders (Class 2) may be assigned to labor camps for up to 
5 years, have their properties confiscated in whole or in part, and may not 
be active in a profession or business up to 5 years. Lesser Offenders (Class 


60 OMGUS Public Relations Service press release, ‘‘ Program for Denazification,’’ 18 
Jan. 1946; and M. G. of Germany, Denazification and Public Safety, No. 6, Jan. 20, 
1946, p. 1. 

61 For a brief analysis of this law, see same, No. 8, March 20, 1946, pp. 1-4. 

62 Arts. 4-13. 
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3) are placed on probation for 2 vears and may not work during that period 
except as ordinary laborers, and they may also be required to make contri- 
butions to the reparations funds. Followers (Class 4) pay single or re- 
current contributions and are subject to relatively minor limitations on 
their activities.** 

Each registrant is investigated by a German Special Prosecutor, and all 
important cases are heard by a Tribunal established at the Kreis (or 
County) level of government. In appropriate cases the decision of this 
Tribunal is appealable to an Appellate Tribunal. A Minister of Denazifi- 
eation is appointed in each Land, and he enjoys the right to review any 
ease arising within his jurisdiction. 

Responsibility for executing the program devolves primarily upon the 
Germans. The Minister Prisident and the Minister of Denazification of 
each Land is directly responsible for effective and just Denazification. Mili- 
tary Government, of course, exercises close control, through directives to 
the Minister of Denazification and through the prior approval of regula- 
tions issued by him under German law. While the law delegates the major 
burden of the work of Denazification to the German people themselves, 
Military Government continues to have a responsibility for ensuring that 
it actually is being carried out. Between the time the new law was adopted 
and June 1, 1946, when the penal provision went into effect, Military Gov- 
ernment directed its interest primarily towards the transfer of its duties 
to German agencies. By special directives of June 14, 1946, all existing 
American Military Government regulations concerned with removal from 
office were rescinded,®* and former removal machinery today continues in 
use solely for the screening of Army and Military Government German em- 
ployes, German Denazification persounel, and certain key German policy- 
making and business agents. All other removals, exclusions, and employ- 
ment restrictions are carried out under the new German Denazification 
law.® 

Military Government headquarters early estimated that under this new 
Denazification law the German courts would be required to hear some 
3,000,000 cases. This would mean a hearing for every five inhabitants in 
our Occupation Zone. An optimistic estimate was that at the 1946 rate of 
progress the Tribunals would not be able to complete their task until June 
of 1948,°° while less optimistic reports indicated a belief that the task is 
virtually endless.*? 

63 Arts. 14-22, same, pp. 8-12. 

64M. G. of Germany, Monthly Report, No. 12. 

65 Same, No. 13, p. 1. 

66 Barry Bingham, Editor of Louisville Courier Journal, in article on ‘‘Screening Out 
the Nazis is a Tedious Business,’’ Nov., 1946, and letter to the author. 

67 Judy Barden, in NANA despatch, Indianapolis Star, Oct. 30, 1946, reports that only 


1 percent of the Denazification cases had been settled in Bavaria, and that at the present 
rate of progress it will take 72 years, or until A.D. 2018, to complete the task. 
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In order to hasten the tempo of Denazification and to shift attention 
from the Nazi small fry to the more important members of the organiza 
tion, two amnesties have been granted in the American Zone in 1946. The 
first exempted from Denazification trials all youths born after January 1], 
1919, except Major Offenders (Class 1) and officers in the Hitler Youth 
movement. 

The second, proclaimed in his 1946 Christmas address by the Military 
Governor of the American Zone, provides for a general amnesty, but only 
for the Nazis who are not chargeable as Major Offenders or Offenders 
(Classes 1 and 2). Those benefitted are the ‘‘little men,’’ including only 
those whose annual income during the calendar years 1943 and 1945 was less 
than 3,600 marks ($360 at present rates of exchange) and whose taxable 
property in 1945 did not exceed 20,000 marks ($2,000). Also exempted 
from prosecution under this amnesty are Nazis who are more than 50 per- 
eent disabled, if they do not fall within Classes 1 and 2 of the Denazifica 
tion law. 

The following is a summary tabulation of Denazification statistics com- 
piled as of the end of July of this year. <A total of approximately 12.- 
000,000 Germans registered under the Denazification law of March, 1945, 
of which 11,000,000 (92%) had their Nazi status legally determined accord- 
ing to established procedures. Of the latter 8,735,000 (73° ) were found 
to be not chargeable and therefore were completely exonerated, while the 
remaining 3,290,000 (27%) were chargeable. Of the total number of 
. chargeable eases, over 2,308,000 (70%) have been completed, so that some 
982,000 (30%) remain to be considered, as follows: 


Cases chargeable 3,290,659 
Chargeable cases completed 2,308,458 (70%) 
Major Offenders, Offenders, 
and Lesser Offenders 


(Classes 1, 2, and 3 48,694 (1%) 
Followers and Non-Offend- 
ers (Classes 4 and 5) 201,019 (6% 
Amnestied 1,998,958 (61%) 
Proceedings quashed 59,787 (2%) 
Chargeable cases pending 982,201 (30%) 
Heavily incriminated (23% 
Not heavily incriminated (7%) 


As of June 30, 1947, the total number of internees held under custody in 
German enclosures under the Denazification law totaled 47,656, including 
about 26,200 SS members, 12,150 Nazi Party leaders, and 1150 Gestapo 
agents.** 

At the present time the American Military Governor and the German 
Denazification authorities are considering a new Denazification law to 


68 M. G. of Germany, Denazification and Public Safety, No. 25, 1 June-31 July 1947, 
p. 1; and same, Statistical Annex, No. 25, 1-31 July 1947, p. 89. 
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further speed up the program. If approved, this new law will free about 
half (some 350,000 to 400,000) of those still awaiting Tribunal hearings. 
This will be achieved by summary procedure, and will entail merely the 
payment of a nominal, standard fine. Crowed Tribunal dockets will thus 
be cleared, permitting the authorities to concentrate solely on those Ger- 
mans whose offenses, on the record, are so bad that they must be classed as 
eriminals.*® 


Denazification thus is a comprehensive program intended to liquidate 
Nazi political and economic organization and power in Germany for all 
time, and it is founded upon both multilateral (or quadripartite) and 
unilateral Military Government laws and directives. In the United States 
Zone it has been viewed as one of the primary phases of our initial occupa- 
tion program. There are those who claim that it is not at all unreasonable 
to expect that, if properly enforced, the broad objectives of our Denazifi- 
cation regulations are not impossible of achievement. 

But the real test of Denazification lies rather in the extent to which it 
contributes towards the achievement of our fundamental, over-all oceupa- 
tion objectives. If it helps to pave the way for the establishment of a 
stable government based upon democratic institutions and procedures that 
guarantee fundamental human rights, a realization that the German State 
is the servant of the people, and a consciousness of moral and _ political 
responsibility for German policy and action both at home and abroad- 
then it may have served a very useful purpose. <A great deal of thought 
and energy have been given to Denazification in order to direet it towards 
this end. It now is up to the more important, positive elements of the 
occupation program—democratization and reéducation. 


69 New York Times, Sept. 18, 1947. 


PRIVILEGES AND IMMUNITIES OF INTERNATIONAL 
ORGANIZATIONS 


By Joser L. Kunz 
Of the Board of Editors 


The problem of the privileges and immunities of international organiza- 
tions has become very prominent in recent times and has raised not a few 
difficult questions. While many aspects of this problem cannot yet be 
regarded as definitively settled, there is, on the other hand, a trend toward 
the development of a new uniform and general international law concern- 
ing this topic. It seems, therefore, timely to investigate briefly this prob- 
lem in its different ramifications historical and theoretical. 


A. Historical SURVEY 


The problem is not quite as new as it is sometimes supposed to be. It 
dates from the beginning of the XI Xth Century. 

(1) From the beginning of the XIXth Century to 1920. One of the 
earliest examples of the grant of diplomatic immunities to non-diplomatie 
functionaries international is to be found in the Convention of Contingents 
of the Panama Congress of 1826.1. Mexico invested its Commissioners on 
the Mixed Claims Commission under the United States-Mexico Convention 
of April 11, 1839? with diplomatic character. Diplomatic privileges were 
later granted to the members of the International Finance Control Com- 
mission of Greece by the Hellenic Statute of February 26 (March 10) 
1898. The privileges of ‘‘independence and neutrality’’ were originally 
given to the Central Commission for the Navigation of the Rhine* and 


1 Article 13 and 14 of this Convention created a special organ, the Comisién Directiva, 
for the Atlantic Confederate Navy. The Commission was to consist of three members, 
each appointed by its own government (Colombia, Central America, Mexico). To give 
this Commission full independence and liberty, each member of the Commission was to 
enjoy all the immunities and exemptions of a diplomatic agent, wherever he reside 
(Article 15). 

2 Malloy’s Treaties, Vol. I, p. 110. 

3 Article 2: Les délégués des Puissances jouiront des mémes droits que le personnel des 
Légations en Gréce. 

4German-French Treaty of August 15, 1804, Martens, R. G., Vol. VIII, p. 201, Article 
231: Jouiront de tous les priviléges de la neutralité ; Congress of Vienna, 1815, Articles 
on the Navigation of the Rhine, Martens, R. G., Vol. II, p. 431). Convention and 
Réglement concerning the navigation of the Rhine, Mainz, March 31, 1831, Martens, 
R. G., Vol. IX, p. 252, Article 108. But the revised Mannheim Rhine Navigation Act of 
October 11, 1868, Martens, NV. R. G., Vol. XX, p. 355, contains no clause on diplomatic 
immunities. 
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permanently to the European Danube Commission; ® ‘‘inviolability’’ was 
granted to the International Congo Commission provided by the Berlin 
Congo Act of 1885.° 

Diplomatic privileges were granted to the judges of the Permanent Court 
of Arbitration.? The same privileges were envisaged for the proposed 
Court of Arbitral Justice ® and the International Prize Court.? Of the 
judges of the Central American Court of Justice it was provided that, 


whilst they remain in the Country of their appointment, shall enjoy 
the personal immunity which the respective laws grant to the magis- 
trates of the Supreme Court, and in the four other contracting Re- 
publics they shall have the privileges and immunities of diplomatic 
agents.’° 
The Central American Treaty of 1907 created a Central American 
Bureau composed of representatives of the five Republics, having its seat 
in Guatemala City, and provided that the delegates should have in their 
own country the immunities of members of the legislative body and in the 
other four Republics diplomatic immunities. After a long struggle be- 
tween the different conceptions of the Bureau and of the governments of 
San Salvador and Costa Rica,'! the Central American Conference of 1910 
adopted the interpretative Convention of February 3, 1910, Article 4 of 
which provided for diplomatic immunities of the delegates in the Republic 
of Guatemala. 
(2) 1920-1939. Prior to 1920 granting of diplomatic privileges and im- 
munities to international organizations was clearly an exception, based on 


5 Treaty of the Congress of Paris of March 30, 1856, Article 16, Martens, NV. R. G., 
Vol. XV, 1856, pp. 776-777. Acte public relatif a la navigation des embouchires du 
Danube, Galatz, November 2, 1865, Article 21, Martens, NV. R. G., Vol. XVIII, p. 144: 
‘‘benefits of neutrality.’’ London Treaty of March 13, 1877, Article 7, Martens, 
N. R. G., Vol. XVIII, p. 303. Berlin Congress Act of July 13, 1878, Articles 52-57, 
Martens, N. R. G., 2° ser., Vol. ILI, p. 449, dans une complete indépendance de l’autorité 
territoriale (Article 53). 

6 Congo Navigation Act 1885, Article 18. To the Commission and the agents appointed 
by it was granted the privilége de l’inviolabilité dans l’exercise de ses fonctions and the 
same garantie was extended to the offices and archives of the Commission. 

7 Hague Convention of July 29, 1899, Article 24. Hague Convention of October 18, 
1907, Article 46: ‘‘The members of the Tribunal in the exercise of their duties, and out 
of their own country enjoy diplomatic privileges and immunities.’’ 

8 Article 5 of the Draft Convention, annexed to the voeu, adopted on October 18, 1907. 

9 Hague Convention of October 18, 1907, Article 13. 

10 Convention of December 20, 1907, establishing the Central American Court of Jus- 
tice, U. S. For. Rel., 1907, pp. 692-741, this JourNAL, Vol. II (1908), Supplement, pp. 
219-265. M. O. Hudson in his study on this Court (in this JouRNAL, Vol. 26 (1932), 
pp. 759-786, at p. 765) surveys the attitudes taken by the Central American governments 
and concludes: ‘‘ At no time were the privileges and immunities of the judges made very 
definite.’’ 

11 Francis Rey, L’Union Centro-Américaine, in Revue Générale de Droit International 
Public, Vol. XVIII (1911), pp. 69-89. 
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particular treaties or statutes. No such privileges existed in the case 
of other Finance Control Commissions, of other River Commissions, of the 
International Sanitary Councils, of all the Administrative Unions, or in 
the ease of the Pan American Union. This remained in principle the law 
also during the period from 1920 to 1939, but the granting of such privi- 
leges by treaty or statute was greatly extended. Only the United States 
took, prior to 1941, a negative attitude, on the basis that under interna- 
tional law diplomatic privileges were due only to members of diplomatic 
missions.‘” The great increase in grants of diplomatic privileges to inter- 
national organizations has brought into being a rich literature on this 
topic,* which has already begun to be studied by learned societies and 
international organs." 


12G,. H. Hackworth, Digest of International Law, Vol. IV (1942), pp. 419-423. 

13 See the Commentaries upon the Covenant of the League of Nations by Ray (1930, 
pp. 289-299), Schiicking and Wehberg (3rd ed., Vol. I (1931), pp. 588-604), Goppert 
(1938, pp. 147-150). F. Ranshofen-Wertheimer, The International Secretariat, Wash 
ington, 1945, pp. 268-273. Suzanne Basdevant, Les fonctionnaires internationaua, Paris, 
1931, p. 292 ff. See also Grunebaum-Ballin in Revue de Droit International et de Légis 
lation Comparée, 3° ser., Vol. II (1921), pp. 67-82. A. Rougier in Revue Générale de 
Droit International Public, Vol. XXVIII (1921), at pp. 275-279. Ramon de Orie, Ex- 
tension de los privilegios diplomaticos en el Pacto de la Liga de las Naciones, in Revista 
de Ciencias Juridicas y Sociales, 1922, p. 167). U. Borsi, Il rapporto d’impiego nella 
Societa delle Nazioni, in Rivista di Diritto Internazionale, Vol. XV (1923), at pp. 437- 
440. C. Van Vollenhoven, ‘‘Diplomatic Prerogatives of Non-Diplomats,’’ in this Jour 
NAL, Vol. XIX (1925), pp. 469-474. R. Seerétan, Les priviléges et immunités diplo- 
matiques des agents de la Société des Nations, in Revue de Droit International Privé, 
Vol. XX (1925), pp. 1-25. Charles Morton, Les priviléges et immunités diplomatiques, 
Lausanne, 1927. Francis Rey, Les immunités des fonctionnaires internationaux, in Re 
vue de Droit International Privé, 1928, pp. 253-278, 432-463. J. Secrétan, Les immu 
nités diplomatiques des représentants des Etats membres et des agents de la Société des 
Nations, Lausanne, 1928. K.G. Hirsch, Die rechtliche Stellung der internationalen Beam 
ten unter besonderer Beriicksichtigung der Funktiondre des Volkerbundsekretariats in 
Genf., Bonn, 1928. P. Frei, De la situation juridique des représentants des Etats mem 
bres de la S.d.N. et de ses agents, Paris, 1929. Sir Cecil Hurst, ‘‘Diplomatie Immuni- 
ties—Modern Development,’’ in British Year Book of International Law, 1929, p. 1). 
Kurt Posega, Die Vorrechte und Refreiungen der internationalen Funktiondre, Got 
tingen, 1929. F. Schmidt, Die vdlkerrechtliche Stellung der Mitglieder des stdandigen 
Sekretariats des Volkerbundes, Cologne, 1930. N. Hill, ‘‘Diplomatie Privileges and 
Immunities in International Organizations,’’ Georgetown Law Journal, Vol. XX (1931), 
pp. 44-56. L. Preuss, ‘‘Diplomatic Privileges and Immunities of Agents Invested wit) 
Functions of an International Interest,’’ in this JouRNAL, Vol. XXV (1931), pp. 694 
710. H. R. Balz, Die besonderen Staatenvertreter und ihre voélkerrechtliche Stellung, 
Giessen, 1931. H. P. Benet, ‘‘Recent Developments Affecting Diplomatic Privileges,’’ 
in Journal of Comparative Legislation and International Law, 1931, pp. 84 ff. S. Kauf 
mann, Die Immunitat der Nicht-Diplomaten, Frankfurt, 1932. J. Seerétan, ‘‘The Inde- 
pendence Granted to Agents of the International Community in Their Relations wit! 
National Public Autborities,’’ in British Year Book of International Law, 1935, pp. 
56-78. A. Hammarskjéld, Les immunités des personnes investies de fonctions d’intérét 
international, in Revue de Droit International et de Législation Comparée, 3° ser., Vol. 
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Such privileges and immunities were in this period confirmed and 
continued for the European Danube Commission,’ were granted by French 
decree of 1922 to representatives and agents of the Central Commission for 
the Navigation of the Rhine, by the Italian law of June 1930 to the mem- 
bers of the General Assembly and of the Permanent Committee as well 
as to the officials of the first and second eategories of the International 
Institute of Agriculture at Rome, by treaty.to the newly created inter- 
national river commissions, the International Danube Commission,”* the 
Elbe Commission,'? the Oder Commission, and the Commission Technique 
Permanente du Régime des Eaux du Danube; '* they were granted further 
to many organs created by the Paris Peace Treaties or by later treaties: 
to the Interallied Rhineland High Commission,'® to the Reparations Com- 


0 


mission,”® the Ambassador’s Conference, boundary commissions, interna- 
tional plebiscite commissions, to the organs and agents created to execute 
the Dawes Plan; by a Polish-Danzig treaty to the Polish-Danzig Harbor 
Board,” and the Polish Commissioner General in Danzig. Diplomatic 
XVI (1935), pp. 6-31. The same, Rapport, in Annuaire de l’Institut de Droit Inter- 
national, Session de Paris, 1934. The same, Les immunités des personnes investies de 
fonctions internationales, in Hague Academy of International Law, Recueil des Cours, 
1936, Vol. II, pp. 110-209. A monograph by Martin Hill, ‘‘Diplomatie Privileges and 
Immunities of League of Nations Officials,’’ has recently been published. 

14 Rapport Adatci-de Visscher, Annuaire de L’Institut de Droit International, session 
de Vienne, 1924, Vol. XXXi (1924), pp. 1-19; Rapport David Jayne Hill (the same, 
session de Lausanne, 1927, Vol. XX XIII, pp. 420-430; observations by Francis Rey, pp. 
442-447. Rapport A. Hammarskjoéld, the same, session de Paris, 1934, Annuaire, 1934, 
pp. 358-413. Commission of Experts for the progressive codification of international 
law, 1926, in this JouRNAL, Vol. XX (1926), Supplement, pp. 148-175. J. Blociszewski, 
L’Institut de Droit International, session de Vienne, in Revue Générale de Droit Inter- 
national Public, Vol. XXXII (1925), pp. 261-267. 

15 Paris Peace Treaties, Statut définitif du Danube, Paris, 1921. 

16 Versailles Treaty, Art. 347. Statut définitif du Danube, Paris, July 23, 1921, 
League of Nations, Treaty Series, Vol. XXVI (1924), p. 173, Art. 37: ‘‘The property 
of the International Commission and the persons of Commissioners are entitled to privi- 
leges and immunities which are accorded in peace and war to accredited diplomatic 
agents.’’ 

17 Convention, Dresden, February 22, 1922, 26 L. of N. Tr. Ser. (1924), 219. Art. 8: 
‘*The delegates to the International Commission, the Secretary General and his assistant, 
will enjoy the usual diplomatic privileges.’’ 

18 Convention, October 27, 1923. Art. 19 grants diplomatic privileges for the Presi 
dent, the delegates and their assistants, the members and personnel of the Secretariat and 
of the delegations dans l’exercice de leurs fonctions. 

19 Versailles Treaty, Art. 432. Treaty of June 24, 1919 (L. of N. Tr. Ser. (1919), 
No.7): Art. 

20 Treaties of Versailles, Art. 240: St. Germain, Art. 186: Trianon, Art. 270: Neuilly, 
Art. 130 (obligations for the ex-enemies). French Decree of April 30, 1920). 

21 Polish-Danzig Convention, Paris, November 9, 1920, Art. 14. The Danzig Com 
missioners of the Board enjoyed diplomatic privileges and immunities in the territory 
of Poland, and the Polish members in the territory of Danzig, the President of the 
Board in both States: The President, even if appointed by the Council of the League 
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status of the Uruguayan delegate on the Commission of Inquiry and Con- 
ciliation in the conflict between Paraguay and Bolivia (1929) *? was recog- 
nized. Diplomatic privileges were granted to the members of the mixed 
arbitral tribunals created by the Paris Peace Treaties.** The German- 
Polish Convention of 1922 granted diplomatie privileges and immunities 
to the members and the chief of the bureau and to the agents of the member 
states, but not to a state’s own nationals, in the Arbitral Tribunal of Upper 
Silesia. 

Article 19 of the Statute of the Permanent Court of International 
Justice granted to the judges diplomatic privileges and immunities in the 
exercise of their functions and outside of their own country. A detailed 
regulation concerning diplomatic privileges and immunities of the judges 
and officials of the Registry in the Netherlands was brought about by the 
letter of President Anzilotti of the Court to the Dutch Foreign Minister 
Beelaerts van Blokland of May 22, 1928.**° 

Diplomatic privileges were also envisaged for the Bank of International 
Settlements.*> Finally Article VII, paragraph 4, of the Covenant of the 
League of Nations, gives to the representatives of the Members and the 
agents of the League diplomatic privileges and immunities.** As far as 
their enjoyment in Switzerland was concerned first a provisional agree- 
ment of July 17, 1921, and later a modus vivendi** was agreed upon be- 
tween Switzerland and the Secretary General of the League on September 
18, 1926. 

(3) Since 1939.28 The Charter of the United Nations contains several 
articles 7* on privileges and immunities. These articles were carefully 
studied by the Preparatory Commission of the United Nations in London,* 


of Nations, was not an official of the League, as the Council expressly stated (O. J. 1921, 
pp. 158 ff.). 

22 Hackworth, work quoted above, note 12, Vol. IV, p. 420. 

23 German Law of August 10, 1920. French Decrees of May 29, December 13, and 15, 
1925. 

24P.C. 1. J. Publs., Series D, No. 1 (3rd ed.), Leyden, March, 1936, pp. 69-79. 

25 Hague Convention, January 20, 1930, M. O. Hudson, International Legislation, Vol. 
V (1936), pp. 309-318. 

26 Art. VII, par. 4: ‘‘ Representatives of the Members of the League and officials of 
the League, when engaged on the business of the League, shall enjoy diplomatic privi- 
leges and immunities.’’ Slightly different the equally authentic French text: Les 
représentants des Membres de la Société et ses agents jouissent dans l’exercice de leurs 
fonctions des priviléges et immunités diplomatiques. 

27 L. of N. Doe. C. 555. 1926-V; L. of N. O. J. 1926, p. 1422. M. O. Hudson, Inter- 
national Legislation, Vol. I (1931), pp. 224-228. 

28 P, C. Jessup, in this JouRNAL, Vol. 38 (1944), pp. 658-662. Leland M. Goodrich 
and Edvard Hambro, Charter of the UN. Commentary and Documents, Boston, 1946, 
pp. 281-285. 

29 Arts. 104-105. 

80 PC/20. 23 December 1945, London, pp. 60-80. See also Henry Reiff in Depart- 
ment of State Bulletin, Vol. XV, No. 372 (August 18, 1946), pp. 305-306, 311-312. 
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which annexed to its Report a Draft Convention on Privileges and Im- 
munities *' and a Draft Convention between the United Nations and the 
United States.*? The first Convention was studied by the 5th ** and 6th ** 
Committee of the First Part of the General Assembly of the United Na- 
tions, held in London; on February 13, 1946, the General Assembly adopted 
the General Convention on the Privileges and Immunities of the United 
Nations.*° This Convention had been ratified so far only by the United 
Kingdom. 

A Negotiating Committee of the United Nations reached an interim 
agreement with Switzerland, which provided privileges and immunities 
tor the United Nations and its personnel, more extensive than those of- 
fered by this country. The League building and other buildings have been 
acquired by the United Nations in the former League of Nations area at 
Geneva. The first Report of the Secretary General and the Negotiating 
Committee on the interim arrangement on privileges and immunities of the 
United Nations concluded with the Swiss Federal Council and on arrange- 
ments concerning the Ariana site came before the 6th (Legal) Committee 
of the Second Part of the General Assembly of the United Nations, held 
in New York in November and December, 1946. The same Committee had 
before it also,a Joint Report of the Secretary General and the Committee 
of Negotiations with the competent authorities of the United States regard- 
ing the arrangements required as a result of the establishment of the seat 
of the United Nations in the United States. The fact that the United 
Nations Headquarters Committee adopted a midtown site in New York 
City as the permanent headquarters of the United Nations, has somewhat 
changed the legal problem, as the original Draft Convention was made 
with a rural area in mind. On June 26, 1947, the second anniversary of 
the signing of the Charter, Secretary of State Marshall and Secretary 
General of the UN Trvgve Lie signed at Lake Success the agreement be- 
tween the UN and the United States. The agreement will be brought into 
force by an exchange of notes between the Seertary General and the Presi- 
dent of the United States after they have been authorized to approve it by 
the General Assembly and by both Houses of Congress by a majority vote. 


31 The same, Appendix B, pp. 72-74. 
32 The same, Appendix C, pp. 75-80. 

33 Faris Al Khoury (Syria), Chairman; Aghnides (Greece) Rapporteur. Journal of 
the General Assembly, Nos. 11 and 23-, Supplement 5. See also Henry Reiff in Depart 
ment of State Bulletin, Vol. XV, No. 373 (August 25, 1946), pp. 345, 349-351. 

84 R. Jiménez (Panama), Chairman; Read (Canada) Rapporteur. Journal, Nos. 14, 
18, 26, Supplement 6. Meetings of the Sub-Committee [Vandenberg (U. S.), Chairman]. 
See Documents A.C/6.14, A.C/6.20, A.C/6.21, A.C/6.23, A.C/6.28 and the Report, Re- 
porter: W. E. Beckett (U. K.) of the 6th Committee to the General Assembly: A/43, 
February 9, 1946, 41 pages. 

85 Annex to A/43—Comd. 6753, London, 1946 (Miscellaneous, No. 6, 1946). Journal 
of the General Assembly, No. 34 (London, 7 March 1946), pp. 687-693. 
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The Statute of the International Court of Justice contains a clause, 
identical with Article 19 of the Statute of the former Court, giving diplo 
matic privileges to the judges, ‘‘when engaged on the business of the 
Court’’; Article 32, paragraph 8, of the Statute stipulates that salaries, 
allowances and compensations shall be free from taxation. New is Article 
42, paragraph 3: ‘‘The agents, counsel, and advocates of parties before 
the Court shall enjoy the privileges and immunities necessary to the in- 
dependent exercise of their duties.’’ Part II of the General Convention 
on the Privileges and Immunities of the United Nations of February 13, 
1946, invites the members of the Court at their first session to consider the 
question of ensuring that the Court shall enjoy the privileges, immunities 
and facilities necessary for the exercise of its functions and the fulfilment 
of its purposes, in the country of its seat and elsewhere, and to inform the 
Secretary General of their recommendations. The problem of immunities 
and privileges for the judges and staff officials of the Court came before 
the 6th (Legal) Committee of the Second Part of the General Assembly of 
the United Nations, held in New York. Negotiations between the Court 
and the Government of the Netherlands led to an agreement, confirmed by 
an exchange of notes between the President of the Court and the Dutch 
Minister of Foreign Affairs, on June 26, 1946.°%* This agreement was ap- 
proved by a resolution of the General Assembly of December 11, 1946, 
which also approved the proposals of the Court as to privileges and im- 
munities of the Court in countries other than Holland.*®° 

Clauses concerning privileges and immunities are frequently to be found 
in the Constitutions of the Specialized Agencies. The United Nations 
Relief and Rehabilitation Administration (UNRRA), at the first session 
of its Council,*’ adopted Resolutions 32, 34, and 36, concerning this prob- 
lem. The International Labor Organization (ILO), which had enjoyed 
diplomatic privileges under Article VII, paragraph 4, of the League 
Covenant, has ineluded corresponding clauses in its ‘‘Philadelphia Char- 
ter’’ (1944).°%8 

Article VIII, paragraph 4, and Article XV of the Constitution of the 
Food and Agriculture Organization (FAQO),*® Article IX of the Interna- 
tional Monetary Fund agreement and Article VII of the agreement creat- 


36 Art. 19. 

séa Publs. of the I. C. J., Series D, No. 1, p. 84. 

36b M. O. Hudson in this JOURNAL, Vol. 41 (1947), pp. 16-17. 

87 Ist Session of the Council of the UNRRA, Selected Documents, Atlantic City, N. J., 
Nov. 10—Dee. 1, 1943. Department of State, Publ. 2040, Conf. Ser. 53, p. 215. 

38 International Labor Conference, 26th Session, Philadelphia, 1944. Report of Pro 
ceedings, Montreal, 1944, p. 647. 

39 U. N. Conference, Hot Springs, Va., May 18—June 3, 1943, Final Act and Section 
Reports. Department of State, Publ. 1948, Conf. Ser. 52, p. 67. Constitution of FAO 
in this JoURNAL, Vol. 40 (1946), Supplement, pp. 76-85. 
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ing the International Bank for Reconstruction and Development,*® Articles 
t and 8, points 14-17, of the European Central Inland Transportation 
Organization (ECITO),* Article I, section 4, of the Provisional Interna- 
tional Civil Aviation Organization (PICAQO),* Article XII of the Consti- 
tution of the United Nations Educational, Scientific, and Cultural Organi- 
zation (UNESCO),* the Constitution of the International Refugee Organi- 
zation (IRO), the Constitution of the World Health Organization (WHO) ,* 
Article 73 and 74 of the suggested Charter of an International Trade 
Organization ** deal with privileges and immunities. Other Specialized 
Agencies may follow. 

The same trend is also visible outside of the United Nations, particularly 
in the Inter-American System. We can point here to the Project of an 
Inter-American Court of Justice, to the Convention concerning the creation 
of an Inter-American Bank, to the granting of diplomatic privileges and 
immunities to the members of the newly organized Governing Board of 
the Pan American Union,**® and to the Project of an Organic Pact of the 
Inter-American System.*? 

We see the same trend even in respect to bilateral organs: The recent 
U. S.—Mexican Water Treaty,** which came into force on November 28, 
1945, creates an International Boundary and Water Commission. Under 
Article 3, paragraph 4, of the Treaty 


each government shall accord diplomatic status to the Commissioner 
designated by the other government. The Commissioner, two prin- 
cipal engineers, a legal adviser, and a secretary, designated by each 
vovernment as members of its Section of the Commission, shall be 
entitled in the territory of the other country to the privileges and im- 
munities appertaining to diplomatic officers. 


10U, N. Monetary and Financial Conference, Bretton Woods, N. H., July 1-22, 1944, 
Final Aet and Related Documents. Department of State, Publ. 2187, Conf. Ser. 55, p. 
122; Articles of Agreement, U. S. Treasury, p. 88. 

41 This JOURNAL, Vol. 40 (1946), Supplement, pp. 31-45. 

#2 International Civil Aviation Conference, Chicago, Ill., Nov. 1—-Dee. 7, 1944. Final 
Act and Related Documents, Department of State, Publ. 2282, Conf. Ser. 64 (p. 284). 
Interim Agreement, in this JouRNAL, Vol. 40 (1946), pp. 63-76. 

43 London Conference, Nov. 1-16, 1945, Final Aet, Department of State: The Defense 
of Peace. Documents relating to UNESCO, Part 1, 1946 (Constitution on pp. 13-22): 
Art. XII: ‘‘ The privileges of Art. 104 and 105 of the Charter of the UN concerning the 
legal status of that organization, its privileges and immunities shall apply in the same 
way to this organization. ’’ 

44 Proposal for the Constitution of the WHO, Journal of the UN Economie and Social 
Council, Ist year, No. 13, May 22, 1946. Article XVI of Constitution: Department of 
State Bulletin, Vol. XV, No. 370 (August 4, 1946), pp. 211-219, Art. 66-68. 

45 Department of State, September, 1946, pp. 44~45. 

46 Inter-American Conference on Problems of War and Peace, Mexico City, Final Act, 
PAU, 1945, Resolution IX (pp. 44-48). 

47 PAU, 1946, pp. 33 (mimeographed) Art. 19, 45. 

48 Department of State Bulletin, Vol. XIII, No. 336 (December 2, 1945), p. 901. 
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Municipal statutes and ordinances have recently appeared in many states 
to the same affect; thus in China,*® Canada,°° Great Britain,®! and, revers- 
ing a longstanding attitude to the contrary, in the United States.*? 


B. THEORETICAL SURVEY 


It is not intended here to describe in detail the privileges and immunities 
of the League of Nations, of the United Nations or of any particular or of 
all international organizations. The purpose of this study is not to furnish 
a commentary on any particular treaty stipulations, but rather to study 
the whole problem on a comparative basis and theoretically, to give a theory 
of this problem. Systematically we will deal, first, with the general prob- 
lems involved, and then with the problems of privileges and immunities 
first of the Representatives of the Members, then of the International 
Organizations themselves and, lastly of their agents and officials. 


Il. General Problems 


The granting of privileges and immunities to international organizations 
always had and has today basically the same reason and purpose: to secure 
for them both legal and practical independence, so that these international 
organizations should be able to fulfill their task. The standard has, how- 
ever, changed for calculating the action to be taken in recent times. The 
older principle, as applied in the case of the European Danube Com- 
mission, was formulated by reference to ‘‘complete independence from 
the territorial authority’’ and ‘‘the benefits of neutrality.’’ From the be- 
ginning of the XI Xth Century onward the favorite standard was that of 
diplomatic privileges and immunities. The whole problem then developed 
historically as one of extending diplomatic privileges and immunities to 
non-diplomatie functionaries. This standard also dominated, through 
Article VII, paragraph 4, of the League Covenant, the inter-war period. 


49 For the ILO (1943). 

50 Status of the ILO Order, August 14, 1941. 

51 The Diplomatic Privileges (Extension) Act 1944 (8 Geo. 6, Ch. 44). Text also in 
this JOURNAL, Vol. 39 (1945), Supplement, pp. 163-167. See Egon Schwelb in Modern 
Law Review, Vol. VIII (1945), pp. 50-63, 163-167. Diplomatic Privileges (UNRRA) 
Order in Council, January 24, 1945 (S. R. O. 1945, No. 79). Order in Council, January 
24, 1945 (the same, No. 84), applied to UN Information Organization, Intergovernmental 
Committee for Refugees, and European Advisory Commission. 

52 International Organizations Immunities Act, Public Law 299, 79th Congress, De- 
cember 29, 1945. Text also in this JoURNAL, Vol. 40 (1946), Supplement, pp. 85-91. 
See Lawrence Preuss in this JOURNAL, Vol. 40 (1946), pp. 332-345. By Executive Order 
9698 of February 19, 1946 (Federal Register, Vol. 11, 1809; Department of State Bul- 
letin, Vol. XIV (March 3, 1946), pp. 348-349) were designated the UN, the UNRRA, 
ILO, FAO and the Pan American Union. Further extension by the later Executive 
Orders 9751 of July 11, 1946 (the same, Vol. II, No. 131, p. 7713) and 9823 of January 
24, 1947 (the same, Vol. 12, No. 19, p. 551). 
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This seemed not only logical in view of the historical development of the 
problem, but also highly advantageous, because of the relative clarity of 
international law concerning diplomatic privileges and immunities. The 
phrase of ‘‘diplomatic privileges and immunities,‘‘ found in Article VII, 
paragraph 4, was, thus, technically an abbreviated form of international 
legislation, bringing about a reception of the whole general international 
law of this subject.** 

It seems, therefore, necessary to outline briefly the status of the law 
concerning diplomatic privileges and immunities. These go back to the 
Roman law; Sancti habeantur legati and ne impediatur legatio. In Roman 
law are also to be found the roots of the different doctrines on which these 
immunities have been justified. The three most important doctrines, 
which have all played a role in the development of the law, are the doc 
trines of the representative character of diplomatic agents, the fiction of 
exterritoriality, and the functional theory. Exterritoriality as a basis to 
explain these immunities can already be found in Grotius.** It is today 
universally recognized that we encounter here with an untenable fiction. 
But the idea that Roman ambassadors represent the majestas populi 
Romani, that modern diplomatic agents ‘‘represent their sovereign’’ °° 


53 Of the immense literature on this subject we quote here only a few writings: Hack- 
worth, work quoted, Vol. IV, pp. 513-632; Francois Piétri, Etude critique sur la fiction 
d’exterritorialité, 1895; E. Beling, Die strafrechtliche Bebeutung der Exterritorialitat, 
Breslau, 1898, Frisch, Der volkerrechtliche Begriff der Exterritorialitat, 1917; L. Stri- 
sower, L’exterritorialité et ses principales applications, in Recueil des Cours, Vol. I 
(1923), pp. 233-286; Heyking, L’exterritorialité, 1926; Sir Cecil Hurst, Les immunités 
diplomatiques, in Recueil des Cours, Vol. Il (1926), pp. 119-240; J. L. F. van Essen, 
Ontwickkeling en Codificatie van de diplomatike voorechten, 1928; F. Deak, Classifica- 
tion, immunités et priviléges des agents diplomatiques, in Revue de Droit International 
et de Législation Comparée, 3° ser., Vol. IX (1928), pp. 173-206, 522-567. Paul Genet, 
Traité de Diplomatie et de Droit Diplomatique, Paris, 1931, Vol. I, pp. 417-598; Sir 
Ernest Satow, A Guide to Diplomatic Practice, London, 1932 (3rd ed.), pp. 161-180; 
L. Preuss, Capacity for legation and the theoretical basis of diplomatic immunities, in 
Revue de Droit International (Sottile), Vol. X (1932), pp. 1-18; Jaime Eyzaguirre, 
Privilegios diplomdaticos. Sintesis tedrica y de legislacién comparada, Santiago, 1932; 
van Praag, Juridiction et droit international public, 1935; Montell Ogdon, Bases of 
diplomatic immunity, Washington, 1936; M. M. Savelberg, Le probléme du droit inter- 
national américain, The Hague, 1946. Treaties: Vienna, 1815; Havana Convention, 
1928. Institut de Droit International, Réglement sur les immunités diplomatiques, 
Cambridge, 1895 (14 Annuaire (1895/96), pp. 240 ff.). Epitacio Pesséa, Projecto de 
Codigo de Direito Internacional Publico, Rio de Janeiro, 1927 (in this JourRNAL, Vol. 
22 (1928), Special Supplement, pp. 249-524). Giulio Dienn, Rapport au Sous-Commité 
pour les priviléges et immunités diplomatiques, League of Nations document 196, M. 70, 
1927. IV, pp. 78-85; also in this JouRNAL, Vol. XX (1926), Supplement, pp. 148-165; 
Harvard Research in International Law, Draft Convention on Diplomatic Privileges and 
Immunities, in this JouRNAL, Vol. 26 (1932), Supplement, pp. 15-18. 

54 De jure belli ac pacis, Book II, ch. 184, No. 5. 

55 Ils sont la parole du prince qui les envoie, Montesquieu, Esprit des Lois, Bk. XXVI, 
ch. 21, 
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has undoubtedly exercised a powerful influence; hence the pomp and 
ceremony, the importance of ‘‘diplomatie rank,’’ and of the ‘‘problem of 
precedence.’’ If the functional theory is most widely adopted today in 
this pragmatistic age, it is, on the other hand, true that it always has played 
a great role, and is stressed already by Grotius and Vattel.*® 

The diplomatic privileges and immunities universally recognized today 
under positive general international law may be distinguished according to 
Strisower and Verdross,** into two great categories: inviolability and so- 
called ‘‘exterritoriality,’’ which word has nothing to do with the out-dated 
fiction of the same name, but is only used to designate a bundle of im 


‘ 


munities. 

Inviolability means that the receiving state is under an international 
obligation to grant a special and extraordinary protection to diplomatic 
agents against illegal attacks. 

‘*Exterritoriality’’ means the exemption of diplomatic agents from the 
criminal, administrative and civil jurisdiction of the receiving state, with 
a few recognized exceptions (voluntary submission, real estate, counter- 
claims). It must be emphasized that the exemption from local jurisdiction 
of diplomatic agents pertains exclusively to the private acts of diplomatic. 
agents. Their exemption from local jurisdiction for their official acts has 
nothing to do with diplomatic privileges and immunities; their official acts 
are ‘‘acts of state’’ and are legally imputed not to them but to the sending 
state. That this is so can be seen from the fact that the same immunity 
from local jurisdiction pertains also to the official acts of consuls who 
enjoy no diplomatic privileges. 

Equally the premises (offices and residences) of diplomatic agents enjoy 
these immunities, together with goods therein, carriages, records, and 
archives of missions. They cannot, without the consent of the sending 
state, be entered, searched or detained by local authorities, even under 
process of law. Diplomatic officers have the right of free communication 
with their states, inviolability of diplomatic correspondence, pouches, and 
couriers. 

But these immunities constitute only an immunity from loeal jurisdic- 
tion, not from local law.** That is why diplomatic agents can be held liable 


56 Tous les priviléges qui assurent l’exercice de leurs fonctions, Vattel, Le Droit des 
Gens, Bk. IV, chs. 7, 92. 

57 Vélkerrecht, Berlin, 1937, pp. 207-214. 

58 Dickinson v. Del Solar (1930), 1. K. B. 376: ‘‘Diplomatie agents are not in virtue 
of their privileges, as such, immune from legal liability for any wrongful acts. The 
accurate statement is that they are not liable to be sued in English Courts unless they 
submit to the jurisdiction. Diplomatic privilege does not import immunity from legal 
liability but only exemption from local jurisdiction.’’ In the Iranian Minister’s case 
1935 (Hackworth, work quoted, Vol. IV, pp. 515-516) Secretary Hull wrote: ‘‘ This 
Government has at all times impressed upon its own diplomatic officers in foreign coun- 
tries that the enjoyment of diplomatic immunities imposes upon them the obligation and 
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after the termination of the diplomatic mission. There is further the pos- 
sibility of bringing civil action against them in their own countries. A 
means of conciliating the exemptions from local jurisdiction with the 
necessities of local life, is the institution of the waiver of diplomatic privi- 
leges. But as they are functional, not personal, privileges such waiver 
must, in the case of subordinate diplomatic officers, be made by the chief 
of their mission and in the case of a chief of mission by his government. 
Finally, the receiving state may ask for the recall of diplomatic agents. 

The inviolability and immunities extend not only to the chiefs of mission 
and all diplomatic personnel, but also to the administrative personnel and 
clerks, and, in a derivative way, to the suite, members of family, and 
servants. 

Exemption from taxation (income taxes, excise taxes) and freedom 
from custom duties is not a matter of strict law, but rather of interna 
tional courtesy. When granted, however, it consists legally of an ex- 
emption from the laws themselves, so that no claim can be made after the 
termination of the diplomatic mission. 

It was generally held that a state will not grant diplomatic privileges 
and immunities to an envoy who is a citizen of the receiving State. The 
legal situation of diplomatic agents in third states was hardly strictly 
regulated by general international law. As to the immunity of servants, 
nationals of the receiving state, there was no uniformity of state practice. 

Contrary to the period 1919-1939, the standard has now been changed 
again, although privileges and immunities have been given increasingly to 
international organizations. Instead of the formula of ‘‘diplomatie privi- 
leges and immunities,’’ Article 105 of the Charter of the UN grants 
‘‘such privileges and immunities as are necessary for the fulfillment of its 
purposes.’’ °° 

Prima facie it might have seemed that the intention would be that of 
lowering the standard to be applied. Anxiety concerning possible abuse, 
or the ever increasing number of persons enjoying these privileges, and 
the influence of nationalistic considerations certainly played a role. ‘‘ Any 
excess or abuse of immunity or privilege is as detrimental to the interests 
of the International Organization itself as it is to the countries who are 


responsibility of according scrupulous regard to the laws and regulations, both national 
and local, of the countries to which they are accredited.’’ 

59 Similar formulas are to be found in Art. 74 of the ITO Constitution and Art. 67 
of the Constitution of the WHO. The same formula is used in Art. 19 and 45 of the 
Project of Organic Pact of the Inter-American System: Pan American Union, Wash- 
ington, 1946. On the other hand the formula of ‘‘diplomatie privileges and immunities’’ 
is to be found in FAO, Art. XV, par. 2, Art. VII, par. 4, ECITO, Art. 8, Art. 19 of the 
Statute of the International Court of Justice, and in Art. IV, see. 11, pars. f and g, Art. 
V, sec. 18, pars. e and f, and sec. 19 of the UN General Convention on the Privileges 
and Immunities of the UN. 
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asked to grant such immunities,’’ states the Report of the Preparatory 
Commission of the U.N.°° Even resistance to the grant of diplomatic 
privileges stricto sensu was not unknown in the inter-war period. The 
Italian School endeavoured to restrict the circle of persons entitled to 
diplomatic immunities. It excluded the non-official suite or held that 
only certain privileges should be granted. Some governments distinguished 
between diplomatic personnel and simple employees. The Draft Conven- 
tion of the Harvard Research in International Law does not accord diplo- 
matic immunity to the administrative personnel which is, therefore, sub- 
ject to local jurisdiction for acts not within the scope of their official 
functions. 

Yet the impression that the new formula means a lowering of the 
standard cannot be maintained if the problem is studied more closely. 

First, it must be remembered that general international law knew no 
uniformity as to the status of servants who were nationals of the receiving 
state. The legal situation of diplomatic agents in third states and the ex- 
emption of diplomatic agents from taxation and custom duties were 
rather matters of international courtesy than of international law. There 
did not exist, therefore, that certainty in the general international law on 
the subject, which was considered to be one of the principal advantages of 
the formula of Article VII, paragraph 4, of the Covenant. The diplomatic 
privileges and immunities of general international law themselves are in 
need of revision and codification. 

The diplomatic privileges and immunities also varied from country to 
country, in consequence of courtesy, special customs, different national 
attitudes, or special treaties, and under the influence of reciprocity. Under 
Article VII, paragraph 4, of the Covenant functionaries of the League 
were assimilated to the status of diplomatic envoys accredited to Switzer- 
land or to Holland. Thus the second advantage of the formula of Article 
VII, paragraph 4, the uniformity of the law, was more apparent than real. 

On the other hand this formula proved not to be applicable to all officials 
of the League. The modus vivendi with Switzerland of 1926 distinguished 
between members of the staff of the first category, or extraterritorial staff, 
and members of the staff of the second category. 

Most writers argued that diplomatic privileges and immunities constitute 
a maximum but Schticking and Wehberg emphatically stated that they 
constitute a minimum; the position of officials of the League is superior to 
that of diplomatic agents who represent only a single state. 

Percy E. Corbett ** recently wrote that ‘‘diplomatice privilege for the 


60 See also UN General Convention, Art. IV, sec. 14, Art. V, secs. 20, 21, Art. VI, 
sec. 23. The functional basis and the principle is stressed that these privileges are given 
to the officials of the UN in the interest of the Organization, and in no way for the 
benefit of the individual concerned. 

61 Post War Worlds, New York, 1942, p. 173. 
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officials of international organizations is of doubtful utility’’ and declared 
that even ‘‘the case for maintaining diplomatic immunities in the modern 
world is not above controversy.’’ But this opinion is not only erroneous, 
because the author thinks only in terms of the ‘‘mystical dignity of the 
sovereign state,’’ not in terms of functional necessity, but is also completely 
isolated. All the officials of international organizations, all the writers on 
this subject such as Ray, Schiicking and Wehberg, Géppert, van Vollen- 
hoven, Rey, Jacques Secrétan, Roger Secrétan, 8S. Kaufmann, A. Ham- 
marskjéld, and Ranshofen-Wertheimer agree that privileges and immuni- 
ties are indispensable for the efficient working of international organizations. 
This absolute necessity has recently been sharply underlined by the legal 
adviser to the International Labor Organization.** 

But these privileges pose a new problem—and this is the main reason why 
the new formula cannot be considered as a lowering of the standard, but 
rather as a recognition that the problem is new. While most writers of the 
inter-war period, under the impact of Article VII, paragraph 4, of the 
Covenant, dealt with the problem as one of the extension of diplomatie 
privileges to non-diplomatists, the insight into the fact that we have here 
to do with a new development, different from that of the privileges of diplo- 
matic agents, is to be found, here and there, already in this period. The 


Adatci-de Visscher Report of 1924 emphasizes the difference between our 
problem and that of diplomatic agents. Van Vollenhoven underlines the 
fact that we are dealing here with a new development and similar hints ean 
be found in the writings of Suzanne Basdevant. Sir Cecil Hurst wrote in 
1929 that the formula of diplomatic privileges is ‘‘ 
national functionaries exercise no diplomatic function. 

It is the confusion between the two problems which explains the negative 
attitude taken in the Report of David Jayne Hill in the Institut de Droit 
International,®*> where it is considered an exaggeration to ask for diplo- 


unfortunate,’’ as inter- 


matie privileges for international functionaries, as the League is not a 
state, there is no reciprocity, and no state responsibility. It is the same 
confusion which has hampered and even still hampers the building up of an 
adequate law of privileges and immunities for international organizations. 
From this confusion stems the attitude of discrimination against nationals, 
the restriction to the state in which the organization has its seat, the quarrel 
about the immunity from income tax and other aspects of the problem. 
Diplomatic privileges cannot serve either as a maximum or as a minimum 
standard. In some respects less, in others more, is necessary. New privi- 
leges and immunities, not necessary to diplomatic agents, have to be created. 
The problems posed by the privileges and immunities of the international 


62 C, Wilfred Jenks, The Headquarters of International Institutions, A Study of their 
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organizations themselves and, in particular, of public international corpo- 
rations, are completely new. 

Just as the first railroad coaches and motorears looked like horsedrawn 
vehicles without horses, and it was some time before these new means of 
transport found a form adequate to their functions, so the problem of 
privileges and immunities of international organizations started historically, 
by analogy, as an extension of diplomatie privileges to non-diplomatists. 
Now the development has reached a point, however, where the different 
nature of the new problem is realized and where a new law, independent 
and emancipated from that of the privileges of diplomatic agents, has to be 
ereated. Such a creation of a new law has also become necessary through 
the dropping of the formula of Article VII, paragraph 4, of the Covenant 
which brought about a reception of the corresponding general international 
law. 

This new law tends, first, to a codification of the privileges and immuni- 
ties of the UN, and, second, to the unification of these privileges with those 
of the specialized agencies. Such codification and unification will have to 
lay down the basis, ways, and methods of granting these privileges and im 
munities and regulate in detail the privileges of the representatives of mem 
bers, of the international organizations themselves, of international judges, 
and of all international agents and officials. 

Finally, the ultimate end is the creation of a new, general international 
law on this topic. Here the already existing privileges of other inter- 
national organizations will have to be taken into consideration. It will 
have to be considered whether and how far such priviliges shall be granted 
the other international tribunals, international administrative unions and 
so on, already existing or to be created in the future.** The problem will, 
therefore, also enter into the problem of the codification of international 
law, with which the UN is charged by Article 13, paragraph la, of the 
Charter. 


II. Privileges and Immunities of the Representatives of the Members 


In building up a new international law, concerning privileges and im 
munities of international organizations, a new law independent from that 
of the privileges of diplomatic agents, it is logical to start with the problem 
of the privileges of representatives of the members. Jacques Secrétan 
wrote in 1928 that Article VII, paragraph 4, of the Covenant does not con- 
stitute an innovation in this respect. This is true to a certain extent, but, 
as we shall see, only to a certain extent. For these representatives repre- 


64 A, Hammarskjold proposed extension even to fonctionnaires internationaux a statut 
national, such as the judges at the Mixed Courts of Egypt or the administrative officials 
of the International Zone at Tangiers, and even to members of private organizations, 
acting in the international interest, such as the members of the International Red Cross 
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sent a single, sovereign state which appoints, instructs, and recalls them and 
to which they are responsible. The Vienna Protocol of March 9, 1815, 
already gave full diplomatic privileges to ‘‘diplomatie agents on an extra- 
ordinary mission.’’ True, the representatives of a member are, contrary 
even to extraordinary diplomatic envoys, not accredited to a sovereign state. 
But long ago extraordinary envoys, representatives of their states at gen- 
eral international conferences and accredited to these conferences, were 
held to be extraordinary envoys in the sense of the Vienna Protocol. 

Yet the position of the representatives of members is somewhat different. 
They are not accredited to conferences, held within the framework of gen- 
eral international law, but to meetings of international organs which fune- 
tion on the basis of a particular, treaty-created, Constitution. They are, 
at one and the same time, national organs and a part of an international 
organ; they constitute in their person a personal union of two organs. 
Even so, they can be taken as extraordinary diplomatie envoys, as ex- 
pressly stated in Article 2 of the Havana Convention of 1928 on diplomatie 
officers. 

If the representatives of members are diplomatic agents or invested with 
‘*diplomatie rank’’ they enjoy full diplomatic privileges and immunities on 
the basis of general international law. That is why these privileges were 
given in the League also to representatives of non-members, who could not 
invoke Article VII, paragraph 4, of the Covenant. 

Such representatives of members appear at international conferences and 
congresses, at the congresses of international administrative unions, on river 
commissions, and so on, on many temporary commissions and boards created 
by the Paris Peace Treaties or which will be created by the new peace 
treaties, at the Assembly and Councei! of the League of Nations, in the con- 
ferences convoked by and held under the auspices of the League and the 
League’s consultative organisms, permanent or temporary commissions, at 
the General Conference and the Governing Board of the International 
Labor Organization, at the general conferences, commissions and boards of 
the special organizations of the League and of the institutes put at the dis- 
posal of the League by single states.®° 

Diplomatie privileges and immunities pertain to the representatives of the 
American Republics at the Conferences of American States, special Inter- 
American Conferences, the Meetings of Foreign Ministers, and other official 
Pan-American or Central American Conferences. The members of the 
Governing Board of the Pan American Union are now, on the basis of Reso- 
lution IX of the Mexico City Conference of 1945, special envoys but they 
have each the rank of Ambassador and naturally enjoy full diplomatic 
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privileges. Thus in Washington a second, ‘‘Pan-American,’’? Diplomatic 
Corps has come into existence, and a third one in this country in New 
York, made up of representatives in the UN Security Council. 

Yet Article VII, paragraph 4, of the Covenant did contain some innova- 
tions in this respect. There are to be mentioned, first, representatives of 
members, who are not diplomatic agents nor invested with ‘‘diplomatie 
rank,’’ such as Foreign Ministers, Prime Ministers, or other non-diplomatie 
official personalities. Full diplomatic privileges granted to them ean hardly 
be based on general international law. The representatives of members in 
the International Labor Organization were given full diplomatic privileges 
and immunities, even if they represented states not members of the League. 
Further the problem of representatives who were private persons arose. 
Full diplomatic privileges and immunities were granted at the General 
Conference of the ILO to the delegates of workers and employers. Finally 
a completely new issue arose with regard to the permanent delegates of 
Member States accredited to the League at Geneva.*® They represented 
their state but were accredited to the League in the person of the See- 
retary General and differed from other representatives in that they were 
not members of international organs. The League had, contrary to the 
opinion of Schiicking and Wehberg, no active and passive right of legation. 
Switzerland granted to these delegates diplomatic privileges.®7 

Article VII, paragraph 4, of the Covenant granted to the representatives 
of the members diplomatie privileges and immunities.** Article 105, para- 
graph 2, of the UN Charter grants only ‘‘such privileges and immunities 
as are necessary for the independent exercise of their functions in connec- 
tion with the Organization,’’®® and Article 105, paragraph 3, enables the 
General Assembly of the UN to make recommendations or propose conven- 
tions to the Member States for determining the details of the application 
of paragraph 2.7° But Article IV of the UN Convention, section 1, para- 
graphs f and g, gives to the representatives of the members diplomatic privi- 
leges and immunities. It is made clear by section 11 that these privileges 
pertain to all representatives of members in all the principal and subsidiary 
organs of the UN—the General Assembly, the Security Council, the Eco- 
nomic and Social Council, the Trusteeship Council, the Military Staff Com- 


66 William Martin, Représentation permanente des Etats membres auprés de la Société 
des Nations a Genéve, in Revue de Droit International (Sottile), April-June, 1925, pp. 
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67 Answer of Switzerland to Questionnaire 3 B of the Committee of Experts for the 
Codification of International Law, in League Doc. C. 196, M. 70, 1927. I. p. 249. 

68 The same formula in ECITO, Art. 8, par. 18, equally sec. 3 of the British Act of 
1944. The Constitutions of some Specialized Agencies do not mention the legal status 
of representatives of the members. 

69 Similarly Res. 32 of the UNRRA Council, Art. 74, par. 2, of the suggested Charter of 
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mittee, the Atomic Energy Commission, the Balkan Commission and so on— 
and to conferences convoked by the UN. 

The granting of ‘‘diplomatic”’ privileges again results in a reception of 
general international law. All diplomatie privileges and immunities are 
eranted to the representatives of members, for instance that of ‘‘inviola- 
bility.’’** Because of this reception of general international law, which 
does not concede diplomatic privileges to the agent diplomatique réqgnicole, 
diplomatic privileges are not accorded to representatives of the members in 
relation to the states of which they are nationals or—an innovation—of 
which they are or have been the representatives.7? These privileges are 
naturally enjoyed by the representatives also with regard to their private 
acts, and during the whole time of their being representatives of the 
members.** 

These privileges are not only enjoyed by the representatives themselves, 
but also by the ‘‘deputy delegates, advisers, technical experts, and secre- 
taries of delegations.’’ 74 

But the representatives need more privileges than those granted by gen- 
eral international law. Article IV, section 11, paragraphs a—e enumerates 
immunity from personal arrest or detention from seizure of personal bag- 
gage, inviolability of all papers and documents, the right to use codes and 
to receive papers or correspondence by courier or in sealed bags; all these 
privileges are already given by general international law. Further exemp- 
tions in respect of themselves and their spouses from immigration restric- 
tions, aliens’ registration or national service obligations, and from currency 
or exchange restrictions are granted to them. The exemption from taxation 
is made by section 13 a matter of law. That section lla grants them im- 
munity from legal process of any kind in respect of words spoken or written 
and all acts done by them in their capacity as representatives, and that 
under section 12 this immunity is continued even if they are no longer the 
representatives of members, has, as in the case of ordinary diplomatic 
agents, nothing to do with their diplomatic privileges and does not consti- 
‘facts of state’’ and are imputed by law 
not to them but to the states they represent. But the insistence by section 
12 on complete freedom of speech and independence in the discharge of their 


tute an innovation. These acts are 
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and Other Materials on International Law, St. Paul, 1936 (2nd ed.), pp. 795-797). See 
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duties is important. Another new development, not contained in general 
international law, but made necessary by the functions of the representa- 
tives of members, is that all these privileges are granted them, under Article 
IV, section 11, also ‘‘ during their journey to and from the place of the meet- 
ing’’ of the international organs. The privileges are, further, not only en- 
joyed in a single state, but in any state member of the international 
organization. 

A special problem arises from the fact that, contrary to ordinary diplo- 
matie agents, the state of the place of the meeting does not have at its dis- 
posal the extraordinary procedure of asking the sending state for the recall 
of the representatives. To conciliate and counterbalance their privileges 
with the territorial needs of the state of the meeting, Article IV, section 
14, gives the members not only a right but imposes upon them a duty ‘‘to 
waive the immunity of its representative in any case where in the opinion 
of the member the immunity would impede the course of justice, and it ean 
be waived without prejudice to the purpose for which the immunity is 
accorded.’’*® True this is more a moral than a legal duty, as its fulfillment 
is left to the non-revisable judgment of the member itself. 

All the representatives of the members enjoy these privileges. But they 
must be representatives of the members. International judges are not rep- 
resentatives of the members. And there are representatives of the mem- 
bers or non-members of the parties before the Court who are not extraordi- 
nary diplomatic envoys and were up to now not given special privileges. 
Article 42, paragraph 3, of the Statute of the Court of International Justice 
now gives—an innovation—‘‘to the agents, counsel, and advocates of par- 
ties’’ (that is members or not) ‘‘before the Court the privileges and immu- 
nities necessary to the independent exercise of their duties.’’ 

Finally members of the commissions of international organizations, who 
are directly appointed by the organization to be partial organs of inter- 
national organs, are not representatives of the members. They represent 
the international organization. Their privileges, therefore, constitute a 
different problem. 


III. Privileges and Immunities of the International Organizations 


The problem of privileges and immunities of the international organiza- 
tions themselves is obviously a new problem, different from that of the im- 
munities of diplomatie agents. While there are precedents, even dating 
back prior to 1920, the writers of the inter-war period, mostly concerned 
with the immunities of international functionaries, paid little attention to 


75 Thus the Argentinian delegate Dr. José Arce waived his immunity and paid a $15 
fine for contravention of the New York laws (New York Times, November 14, 1946, p. 
11). Equally Dr. Max Steemberger, financial adviser to the Netherlands Government 
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this specific problem. The problem does not constitute a small, secondary 
matter, however, but is, just as is the problem of financing international 
organizations,*® a vital one, and one which constitutes an indispensable 
condition for the efficient work of international organizations. It is from 
the immunities of the organizations themselves that the immunities of their 
different institutions, organs, and officials are derived. The building-up 
of a new and complete international law concerning this topie will have to 
take into consideration the following problems. 

(1) Basis. The functional principle as the basis seems now almost uni- 
versally recognized. Complete independence from the local authority, as 
granted to the European Danube Commission, in order to enable it to fulfill 
its international funetions, constitutes the raison d’étre. The functional 
principle furnishes not only the basis but also the standard of the extent 
of the privileges and immunities required. The ‘‘necessary’’ privileges 
and immunities must be granted. The accent obviously will have to be on 
the ‘‘immunities’’ necessary for independent functioning, rather than on 
‘‘privileges,’’ which deal more with questions of honor, courtesy, and proto- 
col. Nevertheless the dignity and prestige of an international organization 
may very well be an important point. The principle of the equality of 
states also constitutes a basis in some respects. 

(2) Methods of granting privileges and immunities. Jenks ** envisages 
three different ways in which immunities may be granted. One way would 
be to grant an international organization statehood over an internationalized 
area, as over an internationalized Austria. But this writer would not be 
in favor of making a state out of an international organization. Jenks 
would prefer the second way, ‘‘internationalized headquarters, governed 
by international authority and not subject to the jurisdiction of any one 
state’’ and cites Vatican City and the District of Columbia as examples. 
But Vatican City is a sovereign state and the District of Columbia is cer- 
tainly a part of the United States. While there was some talk to establish 
an ‘‘internationalized area’’ around Geneva, by the cession of territory by 
Switzerland and France, the practical possibilities of this method are slight. 
The UN certainly will have its headquarters in New York City, that is in 
the United States. 

As international organizations will, in all likelihood, continue to be lo- 
cated on the territory of one or more sovereign states, the functional prin- 
ciple demands that they be made independent from the local territorial 
authorities. The granting of immunities merely by municipal statute, 
whether to a particular organization, or by an Act of a more general nature, 
a voluntary granting, is certainly no adequate method, as such law may at 
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any time be changed or repealed by the state in question. It would also 
make impossible the uniformity of the law of immunities. 

An ‘‘agreement’’ between the organization and the state of its seat, as 
the Swiss modus vivendi of 1926, is equally not an adequate method. The 
legal nature of such agreement is doubtful; it is not an international treaty ; 
both parties can at any time renounce it in part or as a whole. It leads 
only to an agreement with a single Member State and ‘‘fails to afford a 
solid legal foundation for the permanent independence of the international 
organization.’’ 

The only adequate method is to grant these immunities in the basic in- 
ternational treaty, creating identical and binding international obligations 
upon all Member States. The Constitution, like the Charter of the UN, 
may contain only the standard and leave the details to further action. The 
UN correctly decided, for the laying down of these details, against mere 
recommendations to the Members, but in favor of a treaty. This ‘SUN 
General Convention’’ is contrary to the modus vivendi of 1926, a genuine 
international treaty, which has to be ratified by each member; the vote of 
approval by the General Assembly was equivalent to ratification by the 
UN. The Contracting Parties are, on the other hand, each Member State 
and, on the other, the UN as such. Thus, identical norms are created for 
all Member States, the coming into force of which as well as amendments 
are controlled by the UN. Under section 36 of the General Convention the 
Secretary General may conclude with any Member States supplementary 
agreements; but he acts on behalf of the UN and this agreement is subject 
to the approval, 7.e., ratification, of the General Assembly. As the law is 
laid down by the supra-ordinated treaty, it is inadmissible to put in phrases, 
such as ‘‘insofar as it may be possible under the constitutional procedure 
of a Member.’’ 7° 

(3) International Personality of International Organizations. Prior to 
the problem of immunities arises the problem of the legal status of inter- 
national organizations. Here the first problem is that of its international 
personality. This problem has been obscured by the traditional theory 
according to which only sovereign states can be persons in international 
law. For that reason the possibility of the international personality of 
international organizations has either been denied or untenable attempts to 
construe it as a sovereign state have been made.®° But it is clear that, 
while sovereign states are the normal and full persons in international 
law, non-states may be such persons *' if international personality is granted 
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to them, expressly or impliedly. It follows that an international organi- 
zation is not ipso facto a person in international law, and, if it is, its legal 
status is not necessarily identical with that of a sovereign state. It is 
always a question of the analysis of positive international law. Such 
analysis shows that most international organizations do not have inter- 
national personality.*? But the League of Nations, no doubt, had inter- 
national personality.** The same is true of the UN, as shown by its 
capacity of concluding international treaties under Articles 43 and 105, 
paragraph 3.** 

(4) Legal capacity of international organizations under private municr- 
pal law. From the problem of the international personality of interna- 
tional organizations must be clearly distinguished the very different second 
problem of their legal status, namely the problem of their legal capacity un- 
der private municipal law. This latter capacity is indispensable, as these 
organizations have to ‘‘enter into innumerable transactions governed by 
the municipal law of different countries which are incidental to their daily 
operations.’’*° Such legal capacity has indeed always been granted by 
the state of the seat and it can be said that this state was under an inter- 
national obligation to grant it, so far as it is necessary for the fulfillment 
of its functions and not beyond the powers granted to it by its Constitu- 
tion.6® Such legal capacity is now expressly granted—capacity to con- 
tract, to acquire and dispose of movable and immovable property, and to 
institute legal proceedings—by the Charter of the UN and the Constitu- 
tions of the Specialized Agencies. The new development consists only in 
that that the basic treaty imposes such obligation for each Member State. 

(5) The single privileges and immunities. From legal capacity, which is 
enjoyed by any private corporation, must be distinguished special privi- 
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leges and immunities. There are earlier precedents; Article VII, para- 
graph 5, of the League Covenant granted inviolability to the buildings and 
other property occupied by the League. The modus vivendi of 1926 speci- 
fied the details. Article 105, paragraph 1, of the Charter gives the UN 
the ‘‘necessary’’ privileges and immunities on a functional basis. The 
new development is here again that these immunities are granted in the 
territory of each Member State; for the UN can have offices and assets 
elsewhere than at its seat. The study of the UN General Convention, sec- 
tions 2-10, exhibits the following privileges and immunities: immunity 
for UN property and assets, wherever located and by whomsoever held, 
from every form of legal process,** inviolability of premises, immunity 
from search, requisition, confiscation, expropriation and any other form of 
of interference (whether by executive, administrative, judicial, or legis 
lative action), inviolability of archives and premises, freedom from finan 
cial controls, regulations, or moratoria of any kind, right to hold funds 
and gold or currency of any kind and to operate accounts in any currency, 
freedom to transfer funds, exemption of assets, income, and other property 
from all direct taxes, exemption from custom duties and prohibition of 
and restrictions on imports and exports needed for its official use, most 
favored diplomatic treatment as to priorities, rates and taxes on mails, 
cables, telegrams, radiograms, telephoto, telephone, and other communica- 
tions, freedom from censorship, and right to use codes, dispatch and re- 
ceive its correspondence by courier or in bags under diplomatic privileges 
and immunities.** Nevertheless the UN Zone in New York, for example, is 
in the United States; there is no fiction of ‘‘exterritoriality.’’ The normal 
United States civil and criminal law applies also in the UN Zone. Under 
the UN-US agreement of June 26, 1947, the site of the New York City 
headquarters of the UN is declared ‘‘under the control and authority 
of the UN”’’ and is granted ‘‘inviolability,’’ but no exterritorial rights. 
The area remains United States territory and the laws of the United 
States, federal, State and local, will apply in all cases, except where specifi- 
cally laid down otherwise. Federal, State, or local officials can enter only 
with the consent of the Secretary General of the UN. Service of legal 
process, including seizure of private property, can take place within the 
area only by consent of the Secretary General. The UN has the right to 
establish its own radio station, airport, and postal service. Disputes be- 
tween the United States and the UN on interpretation and application 
of the agreement are to be settled by a Tribunal of three arbitrators. 

(6) The special problems of International Public Corporations. Special 


87 See for the PAU Penfield, in this JoURNAL, Vol. XX (1926), pp. 257-262; for the 
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of Public International Law Cases, 1929-1930, No. 254). 

88 Similarly the Constitutions of the Specialized Agencies. For details as regards the 
UN in the state of the seat see Draft Convention, P/C, Rep. pp. 75-80. 


p 
S 
iN 
‘| 

| 


PRIVILEGES AND IMMUNITIES OF INTERNATIONAL ORGANIZATIONS 851 


problems arise with regard to the so-called international public corpora- 
tions,®® as they existed in the Bank of International Settlements,®® to which 
special privileges and immunities had been granted. They exist today 
in the Inter-American Bank, in the International Monetary Fund, the 
International Bank for Reconstruction and Development, and they may 
be created on a great scale in the Atomic Energy Development Authority. 
They are, in Friedmann’s definition, ‘‘international corporate bodies 
established for purposes of international government, but constituted as 
commercial enterprises.’ Such an institution must be really interna 
tional in character with managerial and financial autonomy. It should 
have, according to this author, its Constitution in a basic international 
treaty, independent financial existence, legal ownership of funds, constitute 
an international public service, but be subject to the control of an appro 
priate international organ. Friedmann asked for them the status of an 
‘international legal person.’’ But it is clear that he is not thinking of 
personality in international law, but only of full corporate status in every 
Member State, although they remain in their private transactions subject 
to municipal law, to be determined according to the rules of Conflict of 
Laws. But he asked for corporate status in all Member States and on the 
basis of an international charter of incorporation.” 

(7) Methods of counterbalancing the privileges and immunities. As 
international organizations are nationals of no sovereign state the counter- 
balance in the case of diplomatic immunities—recall, civil and criminal 
jurisdiction of the sending state—is here lacking. Shall international 
organizations be immune from any jurisdiction? Here again the new 
character of our problem, which calls for a solution, is demonstrated. 
There is another difference: The immunity of diplomatic agents from the 
jurisdiction of the receiving state lasts only as long as they are diplomatic 
agents; later action can be brought against them and a Statute of Limita- 
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tions cannot be set up as a defense.®? But international organizations are 
supposed to have a permanent existence. 

The oldest way of effecting a counterbalance, taken from the law of dip- 
lomatie agents, is the waiver of immunity. Such waiver can be made in a 
special case, but must be made expressly. There is no duty to waive the 
immunity, and section 2 of the UN General Convention adds: ‘‘It is under- 
stood that no waiver of immunity shall extend to any measure of execution.’’ 

Section 6 of the General Convention states that in respect of freedom 
from financial controls the ‘‘UN shall pay due regard to any representa- 
tion made by the Government of any member, in so far as it is considered 
that effect can be given to such representations without detriment to the 
interests of the UN.’’ Here again there is no legal duty, as the decision is 
left within the discretion of the UN. 

It must be remembered that international organizations are immune in 
most cases only from local jurisdiction, but not from local laws which they 
are, therefore, in duty bound strictly to observe. In torts cases this 
ecounter-balancing can be done by obligatory insurance against third- 
party risks, as now provided by Part IV of the UN General Convention. 

Already writers of the inter-war period have proposed the creation of 
special fora for the settlement of conflicts in which international organi- 
zations are involved. While these suggestions have not as yet been fol- 
lowed, section 20a of the UN General Convention prescribes that the UN 
shall make provisions for appropriate modes of settlement of disputes 
arising out of contracts or other disputes of a private law character to 
which the UN is a party. The problem is of particular importance in the 
case of public international corporations. It is, in this respect, interest- 
ing to compare Article IX, section 3, of the Monetary Fund Constitution, 
which grants immunity from judicial process, except if expressly waived 
for any proceedings or in the terms of any contract, with Article VII, 
section 3, of the International Bank Constitution, which provides the 
eonditions under which action against the Bank may be brought. 


IV. Privileges and Immunities of International Functionaries 


(1) International Judges. International Judges stand in a category by 
themselves. They are neither representatives of members, nor ‘‘officials’’ 
of an international organization. Since 1899 international conventions 
have granted diplomatic privileges and immunities to certain international 
judges. Agents, counsel, and advocates of parties before the Court are 
representatives of members; the Registrar and officials of the Registry are 
international officials. 

In the agreement of 1928 with Holland the Judges of the Permanent 
Court of International Justice were granted the diplomatic privileges and 


92 Musurus Bey v. Gadban, Great Britain, Court of Appeals, 1894: 2 Q. B. 352. 
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immunities granted to heads of diplomatic missions, accredited to the 
Netherlands and had a position analogous with the Diplomatie Corps, 
enjoying precedence immediately after that body. This gave rise to in- 
teresting questions of precedence.** It shows that not only the functional 
principle, but also honor and prestige ean be involved in these problems. 
Manley O. Hudson “* calls the Dutch agreement of 1928 ‘‘hardly altogether 
satisfactory’’ and finds that the Court was not sufficiently exigent in this 
respect, that the proper respect for the Court as an international institu- 
tion seems to demand that international judges be given precedence over 
the representatives of any single state. It shows also that the analogy 
with the Diplomatic Corps does not fit the situation, that a new law has 
to be created. Already van Vollenhoven had stated that the conditions 
and necessities of an international judge are different from those of diplo- 


‘ 


mats. Hudson says that ‘‘new standards are needed for determining the 
status of high international officials and that they should be developed 
without a slavish regard for the past.’”’ 

Indeed, an international judge does not need free communication with 
his own government. On the other hand, he needs the necessary privileges 
and immunities in each Member State; he needs the right of free transit 
on his way to and from his duties, a right which is of vital interest. Also 
the national discrimination, as found in the conventions of 1899 and 
1907,°° as practiced in the Dutch agreement of 1928,°° is to be explained 
from the law of diplomatic privileges and immunities. 

(2) International Experts. A special position is that of international 
experts, technical counsel, members of a consultative commission, ap- 
pointed by an international organization, but not working under its con- 
trol. They were, under Article VII, paragraph 4, of the Covenant, mostly 
excluded from diplomatic privileges and immunities.°* Roger Secrétan 


93 R. Genet, Un probléme de preséance, in Revue de Droit International et de Législa- 
tion Comparée, Vol. XIV (1933), p. 254; A. Hammarskjold, Un probléme de preséance, 
in Acta Scandinavica Juris Gentiun, Vol. IV (1933), pp. 158-165; L. Aubain, Un nouw- 
veau Protocole de Vienne?, in Revue de Droit International et de Législation Comparée, 
Vol. XV (1934), pp. 129-143. 

94 The Permanent Court of International Justice, New York, 1943, pp. 325-331. 

95 **Tn the exercise of their duties and out of their own country’’ (Art. 46, 1907). 

96 At the time of preparing Art. 19 of the Statute of the Permanent Court of Inter- 
national Justice Sir Cecil Hurst proposed to drop the phrase en dehors de leurs pays, 
but this proposal was opposed by Huber and Loder. It has now been dropped in Art. 
19 of the Statute of the International Court of Justice. 

97In X v. ¥ and the Greek State (Annual Digest of Public International Law Cases, 
1933-34, London, 1940, pp. 387-88) the Court of Appeals of Athens (1934) held that the 
members of the Greco-Bulgarian Mixed Emigration Commission enjoyed no jurisdictional 
immunity, as the Neuilly Convention of November 27, 1919, did not confer immunity 
upon them and as they performed independent duties and exercised their functions not 
for and under the League of Nations; they were not ‘‘officials’’ in the sense of Art. 
VIT, par. 4, of the Covenant. 
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called this regulation in 1925 a solution batarde. Sections 22 and 23 of the 
UN General Convention grant now to ‘‘experts on missions for the UN,’’ 
such privileges and immunities ‘‘as are necessary for the independent 
exercise of their functions during the period of their missions.’’ 

(3) International Officials. That function is the true basis of the im- 
munities of international officials is now widely recognized; not represen- 
tation, not state responsibility, not reciprocity. The problem derives from 
that of the immunities of international organizations themselves. Some- 
times the principle of the equality of states has been declared to form the 
real basis; thus Hammarskjéld, and, especially Suzanne Basdevant: no 
state must be allowed to have a privileged position vis-d-vis the interna- 
tional organization, not even the state of the seat. The principle of the 
equality of states has particularly been insisted upon as the true basis for 
the immunity of international officials from direct taxation. The problem 
is a new one,°®® different from that of diplomatic privileges and immunities. 

(a) Definition. In building up this new law it is first necessary to de 
fine the concept of ‘‘international officials,’’ to recognize that this concept 
is not identical with the wider concept of ‘‘ persons invested with functions 
of international interest,’’ that the concept must be delimited as against 
international judges, international experts and representatives of members, 
who can very well be parts of an international organ. We ean accept Su- 
zanne Basdevant’s definition: ‘‘International public officials are persons, 
who, on the basis of an international treaty constituting a particular inter- 
national community, are appointed by this international community or by 
an organ of it’’ (here lies the difference from the representatives of mem- 
bers) ‘‘and under its control’’ (here lies the difference from international 
experts) ‘‘to exercise, in a continuous way, functions in the interest of this 
particular international community, and who are subject to a particular 
personal status.’’ *? A uniform and general law of privileges and immuni- 
ties for international officials is a task; but at the present time it seems 
that no such general customary international law has yet come into existence. 

(b) Extension. Shall privileges and immunities be granted to all inter- 
important’’ inter- 


national organizations and their officials, or only to ‘ 

98 Already the Adatci-de Visscher Report stated that the agreement with the State of 
the seat and the assimilation of the League officials with diplomatic agents is ‘‘the 
oretically inexact and would practically lead to an inadmissible inequality.’’ 

99 “¢ International officials’’ in the sense of Art. VII, par. 4, of the Covenant were the 
officials of the Secretariat General, of the ILO, of the Saar Governing Commission, of 
the Registry of the Permanent Court, the High Commissioner at Danzig, the High Com- 
missioner for Refugees, officials of the Paris and Rome Institutes, members of the Man- 
date Commission, and of the many commissions of the League, insofar as they had not 
the status of ‘‘international experts’’ or were representatives of the members, the High 
Commissioners of the League at Vienna and Budapest, Personnel of Nansen office and 


so on. 
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national organizations? The present tendency seems to be in the latter 
sense. International Administrative Unions are still for the most part ex- 
eluded. It seems also that the standard for ‘“‘importance’’ is found in the 
consideration that the international organization must be charged with 
more than mere technical functions. But recently the Universal Postal 
Union and the International Telecommunication Union were brought into 
relation with the UN. 

The functional principle must also protect the states against too high 
demands and too great an extension of international immunities. Shall 
they be granted to all officials of the ‘‘important’’ international organiza- 
tions? Article VII, paragraph 4, of the Covenant made no distinetion 
whatsoever between the ‘‘officials’’ of the League. Rougier wanted the im- 
munities restricted to the Secretary General and the Assistant Secretaries 
General. But Borsi stated in 1923 that such interpretation is in flagrant 
contradiction with the text. Yet in practice some discrimination had to 
be made. The modus vivendi of 1926 distinguished between members of 
the tirst category and the staff of the second category, who enjoy immunity 
only with regard to official acts and fiscal immunity from direct taxation, 
but remained, with regard to acts of their private life subject to the laws 
and jurisdiction of Switzerland. The same distinction between the higher 
and the other international officials was made by the Dutch agreement of 
1928 and the Italian law of 1930, concerning privileges and immunities of 
the International Institute of Agriculture. The Adatci-de Visscher Report 
distinguished between higher and ‘‘ purely technical or manual personnel”’ 
Politis proposed at the Institut de Droit International to distinguish be- 
tween agents de fonction and agents de gestion; Jenks speaks of ‘‘senior 
officers. ’’ 

(ec) Duration. International officials enjoy the privileges and immunities 
not only at the occasion of exercising their functions, but during the whole 
time they are exercising their functions. 

(d) Immunity from jurisdiction for official acts. This immunity must 
be granted to all international officials of whatever category. Such immu- 
nity is not part of special ‘‘international privileges and immunities,’’ just 
as such immunity of diplomatists does not stem from their diplomatie im- 
munities. Immunity for official acts is, as the Adatei-de Visscher Report 
has put it, ratione materiae, par le caractére intrinséque de ces actes. Such 
immunity of all members of an international staff, irrespective of nation or 
rank, is, in the words of Jenks, ‘‘a sine gua non of the effectiveness of the 
immunities of the organizations themselves.’’ Official acts are by the law 
not imputed to the officials, but to the international organizations. 

(e) Acts of private life. In order to speak truly of an international im- 
munity from jurisdiction, such immunity must cover the acts of the private 
life of the international officials. Such immunities, contrary to the im- 
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munity for official acts, are ratione personae, although their basis and rea- 
son lies also in the functional principle. Complete immunity must be 
vranted, at least, for the higher officers of an international organization and 
such guarantee against national control, as Jenks emphasizes, must be un- 
qualified ; for 
then the determination of the official or private character of a particular 


if the local State can exercise jurisdiction without waiver, 
act passes from international to national control.’’ '°° 

(f) Place of immunity. International officials must be granted the neces- 
sary privileges and immunities not only in the State of the Seat of the 
organization, but in each and all Member States. 

(2) The single privileges and immunities. Diplomatic privileges granted 
to international officials include inviolability for his person, effects, papers, 
and correspondence. Article VII, paragraph 5, of the Covenant granted 
inviolability also to the residence of officials of the League. The privileges 
will include immunity from local administrative, police, criminal and civil 
jurisdiction,*’"! and immunity from direct taxation. ‘To these privileges 
belong immunity from immigration restrictions, alien registration require- 
ments, national service obligations, exchange restriction, facilities for 
travel. As to the problem of an international passport, the Secretary Gen- 
eral of the League had already submitted to the International Conference 
on Passports a memorandum on the granting of a diplomatic passport to 
the members of the Secretariat General. But serious arguments were made 
against this proposal. The granting of a passport, it was said, is an act of 
sovereignty ; the League is not a state with sovereign rights; the Secretary 
General has no subjects. The proposed diplomatic passport should be valid 
in the territory of all Members without visa. Probably mindful of this 
precedent,’°? section 24 of the UN General Convention now creates a UN 
laissez-passer, issued by the UN to its officials and which shall be recognized 
and accepted as a valid travel document by the authorities of Members; 
but it needs visa. This UN laissez-passer extends, under section 17, only 
to specified categories of UN officials. 

(h) Wives, children, immediate family. Diplomatic privileges include, 
in a derivative way, the extension to families living under the same roof. 
The modus vivendi of 1926 granted this extension to officials of the first 


100 Work quoted, p. 40. 

101In Assurance Générale des Eaux et Accidents v. F. B. (Cour de Justice Civile, 
Geneva, May 6, 1929, Annual Digest, 1929/30, London, 1935, pp. 315/16) the Swiss Court 
decided that an official of the first category of the ILO is immune from civil jurisdiction 


and cannot validly renounce his privilege; proceedings cannot be continued as long as 
his immunity is not waived by the Director of the ILO. 

102 The Report of the Preparatory Commission (p. 62) proposed the creation of an 
international passport which ‘‘ would not, of course, impair the sovereign rights of mem- 
bers in respect of granting visas.’’ The word ‘‘passport’’ has now been lowered to 
laissez-passer. 
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eategory.'°* KF. Rey, S. Kaufmann and other writers of the inter-war pe- 
riod opposed this extension and asked only that wives and childen be freed 
from police restrictions of residence and certain conditions of admission. 

(i) Private suite, servants. As to the extension of the privileges and 
immunities of international officials to their private suite and servants, with 
the exclusion of the nationals of the territorial state, opinions of the writers 
of the inter-war period were divided; Hammarskjéld was in favor, Roger 
Secrétan and F. Rey opposed. The first test-cases *°* concerning servants 
of the UN do not allow yet to speak of a settled law in this respect, as the 
immunity has been either waived or the immunity appeal withdrawn. 

(j) The problem of National Discrimination. A particular consequence 
of treating international immunities as diplomatic immunities has been to 
deny these immunities to international officials who are nationals of the 
state of the seat of the international organization or to deny them these 
immunities in their own country. The figure of the agent diplomatique 
régnicole has been duplicated by that of the agent international régnicole. 
Already the treaties of 1899 and 1907 gave international judges diplomatic 
privileges only ‘‘when outside of their country.’’ This principle of ‘‘na- 
tional discrimination’’ dominated also the inter-war period. The modus 
vivendi of 1926 gave officials of the League of Swiss nationality only immu- 
nity from Swiss jurisdiction for official acts, exemptions of League salaries 
from cantonal and municipal direct taxes, and exemption from or postpone- 
ment of military service only, if the necessity of training and the interests 
of the country permit and if their convocation for military service would 
be likely to interfere with the normal working of the League. <A similar 


103 Parents of officials do not enjoy benefits of immunity. The mother of an official 
of the ILO of the second category was held not to be entitled to claim any privileg: 
(W. K. v. Office des Poursuites, Cour de Justice Civile, Geneva, February 16, 1929, An 
nual Digest, 1929/30, London, 1935, pp. 314/15). 

104 Case of driver David Sisson, Queens Traffic Court, New York; UN waived im 
munity. Case of Andrew Jackson before the City Judge at Yonkers; no plea of im 
munity was made in this case (The New York Times, November 5, 1946, p. 5). The 
most interesting case is that of William Ranallo, chauffeur of Secretary General Trygve 
Lie, who was before the Court of New Rochelle, N. Y., for speeding (Acting City Judge 
Rubin). Counsel for the UN stated that ‘‘immunity is not the same as the broad, un- 
restricted immunity of diplomats. It is only when the UN official is carrying out his 
duties that the immunity is involved.’’ Judge Rubin took exception to the contention 
that all UN personnel, from highest to lowest, should have immunity, if engaged on UN 
“‘functions.’’ He said: ‘‘to establish such a principle would in effect create a large 
preferred class. Under diplomatic immunity the law violator is subject to return to his 
own country for punishment of violations of U. S. law. Immunity to UN personnel 
could result in offenses receiving no punishment’’ (The New York Times, November 9, 
1946, pp. 1, 7). The immunity appeal was later withdrawn by Trygve Lie. The judge 
regretted this withdrawal, ‘‘as it left the question of right to immunity unsettled for 
future cases.’’ For a detailed examination of the Ranallo Case see L. Preuss, ‘‘Im- 
munity of Officers and Employees of the UN for Official Acts: the Ranallo Case,’’ in 
this JOURNAL, Vol. 41 (1947), pp. 555-578. 
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solution was reached in the Dutch agreement of 1928. This principle was 
confirmed by decisions of courts.?°° 

The same idea is to be found to-day in municipal legislation '°* as wel! 
as in the Constitutions of Specialized Agencies.!°7 The Report of the Pre- 
paratory Commission ?°* states: ‘‘It is also a principle that no official can 
have in the country of which he is a national immunity from being sued 
in respect of his non-official acts and from criminal proseeution.’’ 

But this principle of ‘‘national diserimination’’ has been strongly at- 
tacked already by the literature of the inter-war period. The Adatci-de 
Visscher Report asked that no Member shall deny diplomatic privileges to 
its own nationals who exercise a mission in the name of the League in their 
own territory. Schiiecking and Wehberg termed the national discrimination 
‘*not unobjectionable.’’ S. Kaufmann, F. Rey, Jacques Secrétan, Suzanne 
Basdevant, Hammarskjéld took a stand against national discrimination. 
The necessity of independence from the control of national authorities, the 
principle of the equality of states were the principal reasons. Jenks re- 
cently demanded immunity for all members of international staffs, irrespec- 
tive of nation and rank, at least for official acts. 

‘*National discrimination’’ plays, apart from the problem of exemption 
from military service, a principal role in two respects: immunity from juris- 
diction and immunity from direct taxation. The problem is different as to 
each of these two aspects. 

(k) The regulation in the UN General Convention. Article V, sections 
17-21, deal with the privileges and immunities of officials. These norms 
are based on the granting of privileges and immunities in all Member 


105C, M. v. A. C., Cour de Justice Civile, Geneva, March 2, 1929 (Annual Digest, 
(929/30, London, 1935, pp. 313/14): Creditors of a League official of Swiss nationality 
applied for an attachment of salary for debt. The Court held that A. C., a Swiss na 
tional, was not entitled to immunity. But as the League premises were inviolable, an 
attachment of his salary in the hands of the employer could not be made. See Avenol 
vu. Avenol, France, Juge de Paix, XVI* arrondissement de Paris, March 8, 1935 (Annual 
Digest, 1935-37, London, 1941, pp. 395-397). Sentence in absentia to pay 12,500 francs 
per month to his wife from whom he was separated as maintenance. Avenol appealed: 
as Secretary General of the League he was exempt, under Art. VII, par. 4, from the 
jurisdiction of the Courts of any member state, including that of French Courts. The 
Court dismissed the appeal, holding that (1) his privileges were strictly limited to Ge 
neva and Switzerland; (2) League officials enjoy no exemption in their own country. 

106 British Act 1944, American Act 1945, sec. 7a (‘‘other than Nationals of the 
U. 8.?’). 

107 Monetary Fund, Art. IX, sec. 8b: ‘‘not being nationals,’’ sec. 9b: tax exemption 
on salaries and emoluments ‘‘for those, who are not local citizens, local subjects, or other 
local nationals.’’ ECITO, Art. VII, sec. 17¢: exemption from taxation ‘‘except in the 


case of their own nationals.’’ UNRRA, Rs. 32: ‘‘Each Member shall determine to what 
extent the privileges shall apply to its own nationals, and to non-nationals in permanent 
residence in its territories.’’ 

108 p, 62. 
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States, without ‘‘national discrimination,’’ and on the basis of a differenti- 
ation of UN officials into different categories. As to the contents, in some 
eases full diplomatic privileges are granted, in accordance with general 
international law, in other cases specified ‘ 
immunities. 

There are three classes of officials. The Secretary General and all As- 
sistant Secretaries General have full diplomatic privileges ‘‘in respect of 
themselves, their spouses, and minor children.’’?°? On the other hand, 


‘necessary’’ privileges and 


here and everywhere, privileges and immunities, flowing from general] inter- 
national law, in respect of their private suite and servants, are excluded. 
This section, therefore, adopts the suggestion, presented in 1921 by Rougier, 
and presented at that time as a hardly tenable interpretation of Article VIT, 
paragraph 4 of the Covenant. 

As to the UN officials below these ranks, section 17 leaves it to the Secre- 
tary General to specify the categories of officials to which the provisions of 
this Article shall apply; these categories shall be submitted to the General 
Assembly and communicated thereafter to the Governments of all Members 
as well as the names of the officials included in these categories. Only the 
categories thus specified will enjoy the privileges of section 18. But in 
earrying out his function under section 17 of the General Convention, the 
Secretary General proposed that ‘‘the categories of officials to which the 
provisions of Art. V and VI shall apply should include all members of the 
staff of the UN, with the exception of those who are recruited locally and 
are assigned to hourly rates’’ and this proposal was adopted unanimously 
by resolution of the General Assembly, Ist session, 2nd part, on December 
4, 2086. 

Section 18a grants immunity from legal process in respects of words 
spoken or written and all acts performed in their official capacity. It is 
obvious that this immunity should not be restricted to officials of certain 
specified categories but granted to all officials irrespective of rank and 
nationality. 

Diplomatic privileges are granted in respect of exchange facilities and 
repatriation facilities in time of international crisis, further immunity from 
immigration restrictions and alien restrictons. While all other privileges 
are strictly personal, the last two privileges mentioned are given to the 
officials, ‘‘together with their spouses and relatives.’’ It is interesting to 
note that whereas the full diplomatic privileges for the highest officials are 
granted also to their spouses and ‘‘minor children,’” here the word ‘‘rela- 
tives’’ is used which goes much farther than minor children. Here again 
the private suite and servants of the officials are excluded. 

The officials of the specified categories are further granted, in the terri- 
tories of all Member States and without national discrimination, immunity 


109 Sec. 19. 
1098 UN Journal, No, 54—Suppl. A—A/P.v/50 (December 9, 1946). 
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from national service obligations and exemption from taxation on the sal- 
aries and emoluments paid to them by the UN. It remains to be seen 
whether the Member States, or all of them, will accept this proviso. 

The problem of exemption from taxation, even restricted to international 
salaries and emoluments, is the problem where the principle of ‘‘national 
discrimination’’ has established its strongest bastions. While Switzerland 
and Holland granted to officials of the League and the Court also of Swiss 
and Dutch nationality exemption from taxation for their salaries, and the 
Italian law of 1930 took the same attitude as to Italian officials of the Inter- 
national Institute of Agriculture, the French Ministry of Finance refused 
tax exemption for French officials of the Institute of International Intel- 
lectual Cooperation at Paris. 

Suzanne Basdevant has strongly defended the tax exemption of nationals 
exclusively on the principle of the equality of states, according to which 
the state of the seat should not have a privileged position vis-a-vis the inter- 
national organization. It is not a question of a favor for international of- 
ficials. Jenks ™° has insisted that ‘‘fiscal immunity is both an element in 
the independence of international institutions and a device to prevent the 
imposition in the fiscal interest of a particular state of inequitable burden 
on funds held for common international purposes.’’ National diserimina- 
tion also leads to inequality of payment of international officials for equal 
work; hence the Paris Institute of International Intellectual Cooperation 
paid the taxes on salaries for French officials. 

The fight against national discrimination in tax exemption of inter- 
national officials played a large role in the 5th and 6th Committee of the 
First Part of the General Assembly of the UN, held in London. The prin 
cipal stand in favor of national discrimination was taken by Senator Van- 
denberg, who, primarily, invoked the necessity of Congressional action and 
the ‘‘evils of a tax-free class.’’ But in his Report as Chairman of a Sub- 
Committee he had to recognize that the Sub-Committee ‘‘believes that there 
is no alternative to the proposition that tax exemption for UN salaries is 
indispensable to equity between Members and equality between personnel.’’ 

All kinds of proposals were made: that in order to avoid creating a ‘‘tax- 
free’’ class, a tax should be imposed by the UN (Holland) ; but the United 
Kingdom objected; such tax would have no real purpose, and the UN is 
not a sovereign state **' but an emplover; no precedent exists anywhere of 
an employer taxing an employee. In order to have equal pay for equal 
work Norway proposed to increase the salaries of officials who have to pay 
taxes. Finally it was agreed that tax exemption should be granted to na- 
tionals but that in the meantime allowances be paid by UN for tax pay- 
ments, following the precedents of the Paris Institute. But Australia ob- 


110 Work quoted, pp. 42/43. 
111 Same argument as against an international passport in the League of Nations. 
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jected that taxing Members should have to pay increased contributions. In 
the New York meeting of the UN General Assembly the Soviet Union, while 
exempting their own nationals from taxation and opposing UN taxation 
of its own employees, attempted to terminate UN compensation to the em- 
ployees for income taxes; the attempt was defeated, but the Soviet Union 
saw in it a ‘‘subsidizine’’ of the United States.??” 

(1) Counterbalancing the privileges and immunities of international 
officials. Already the writers of the inter-war period had recognized that 
immunity from jurisdiction for international officials also in their own 
state, leads, contrary to the situation with regard to diplomatists, to difficult 


‘ 


problems; in such case there would be ‘‘no jurisdiction at all’’ for League 


officials (Adatci-de Visscher Report), there would be a 


gap,’’ which ere- 


ates the necessity of special regulation (Schiicking and Wehberg), a ‘‘de- 
nial of justice’’ (Jacques Seerétan), a ‘‘juridical vacuum’’ (Schwelb).** 

The remedy most favored, taken from the law of diplomatic immunities, 
is the waiver of immunity by the leading international official."‘* Section 
20 of the UN General Convention makes it the right and duty of the 
Secretary General of the UN to waive the immunity of any official in any 
case where, in his opinion, the immunity would impede the course of justice 
and can be waived without prejudice to the interests of the UN. Waiver 
of immunity for the Secretary General is the right of the Security Couneil. 

The UN General Convention further provides, to prevent the occurrence 
of any abuse, that the Secretary General be instructed that the drivers of 
all official motor cars of the UN and all members of the staff who own or 
drive motor ears shall be properly insured against third-party risks. 
Section 29b provides that the UN make provisions for appropriate modes of 
settlement of disputes involving any official of the UN who by reason of 
his official position enjoys immunity if immunity has not been waived by 
the Secretary General. Decision by arbitration, perhaps inserted into a 
contract, or recognition of a particular tribunal or Court may be such 
means. The idea of creating special fora, perhaps an international tri- 
bunal to be utilized exclusively for these purposes, has been advocated 
by Grunebaum-Ballin, by S. Kaufman, and by Hammarskjéld. 

It must also be remembered that the international, like the diplomatic, 


112 The UN Budget for 1947 provides $350,000 for income tax refunds; of this sum 
$330,000 are needed for U. S. income tax refunds (The New York Times, November 13, 
1946, p. 11). 

118 See the reasoning of the French Court in Avenol v. Avenol and of Judge Rubin 
(above, note 105). 

114 See Parlett v. Parlett, Tribunal de premiére instance, Geneva, July 21, 1927. Di 
vorce proceedings against an official of the first category of the ILO, waiver of immunity 
from civil jurisdiction by Director of ILO: Johnstone v. Ruttle, Superior Court of the 
Provinee of Quebec, August 4, 1942; Annual Digest, 1941, 1942, London, 1945, pp. 
376/77. Suit for annulment of marriage, waiver from civil jurisdiction, signed by 
Director of ILO. 
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immunity is only an immunity from local jurisdiction, not from local law. 
Section 21 of the UN General Convention provides that the UN shall codp- 
erate at all times with the appropriate authorities of Members to facilitate 
the proper administration of justice, secure the observance of police regu- 
lations, and prevent the occurrence of any abuse in connexion with the 
privileges and immunities. The strict observance of all local laws and 
ordinances by the officials of the UN can be made their duty by the 
Regulations for the Members of the Staff of the UN and be put under ap- 
propriate sanctions, going up to the dismissal from the UN staff. 

On the other hand the drastic restriction of immunity from local jurisdic- 
tion seems not to be an adequate means. Under the UN General Convention, 
apart from the Secretary General and the Assistant Secretaries General, 
not even the UN officials of the specified categories enjoy immunity from 
criminal, civil, administrative, and police jurisdiction, In connexion with 
acts of their private life. But jurisdiction of local Courts without waiver 
for acts of private life empowers the local Courts to determine whether a 
certain act is an official act or an act of private life. The determination 
of the character of an act passes, therefore, as Jenks has warned, from 
international to national control and endangers the independence of the 
international organizations themselves. 

Special problems will arise with regard to the personnel of international 
publie corporations. Such personnel, as Friedmann states, is not an inter- 
national civil service, but a service fulfilling public functions in the em- 
ployment of an enterprise constituted as a commercial Corporation. 
Friedmann ‘'* stands for immunity from national jurisdiction also in the 
home state, but demands an international administrative tribunal which 
shall have not only adequate jurisdiction, but also adequate authority and 
power of enforcement. The coming into being of large international 
public corporations, especially an International Atomic Energy Develop- 
ment Authority, which should run mines and take on the administration 
and performance of actual engineering projects, will make it necessary, 
as Jessup *'® recently remarked, to develop new rules of international 
law, defining the legal status of such personnel and the rights and duties 
as well as the international responsibility of such international agencies. 


115 Work quoted above, note 88, p. 199. 
116 P, C, Jessup, ‘‘ Responsibility of States tor Injuries to Individuals,’’ in Columbia 
Law Review, Vol. XVI (1946), pp. 903-928, at pp. 927, 928). 
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THE INTER-AMERICAN DEFENSE TREATY 

On August 30 the representatives of nineteen American Republics 
signed at Rio de Janeiro a Treaty of Reciprocal Assistance continental peace 
and security. The Rio conference was held in accordance with the recom- 
mendation contained in the Act of Chapultepec signed at Mexico City on 
March 3, 1945, where the American nations gathered in advance of the 
United Nations Conference at San Francisco of April 25—June 26, 1945, to 
agree upon their position within the general international organization 
about to be formed. However, at the San Francisco Conference regional 
organizations, of which the Inter-American System with more than fifty 
years of successful operation is the most outstanding, experienced rough 
sailing. They were not favored because it was feared that they might de- 
tract from the authority of the United Nations. The timely promise of 
President Truman that after the war he proposed to carry out the reecom- 
mendation of the Act of Chapultepee saved the Inter-American System at 
San Francisco. The inability of the United Nations to prevent aggression 
in Europe during the two years which have elapsed since the Charter was 
signed demonstrates the wisdom of President Truman’s safeguard interven- 
tion in May, 1945. 

Unlike the Charter of the United Nations, the Treaty of Rio de Janeiro 
does not leave flagrant acts of aggression to be determined ex post facto 
by a political body. Confirming similar provisions of the Act of Chapulte- 
pec, Article IX of the Rio Treaty provides that, in addition to other acts 
which may be characterized as aggression, the following shall be considered 
as such: 


A.—Unprovoked armed attack by a state against the territory, the 
people, or the land, sea or air forces of another state; 

B.—Invasion by the armed forces of a state, of the territory of an 
American state, through the trespassing of boundaries demarcated in 
accordance with a treaty, judicial decision, or arbitral award, or, in 
the absence of frontiers thus demarcated, invasion affeeting a region 
which is under the effective jurisdiction of another state. 

Article I of the Rio Treaty formally condemns war, and the signatories 
undertake not to resort to the threat or use of force in any manner not 
consistent with the provisions of the Charter of the United Nations or of 
the Rio Treaty. They further agree in Article II to submit every con- 
troversy which may arise between them to methods of peaceful settlement 
by ‘‘means of the procedures in force in the inter-American system before 
referring it to the General Assembly or the Security Council of the United 
Nations.”’ 
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Article III specifies than an armed attack by any state against an Ameri- 
can State shall be considered as an attack against all the American States, 
and each one of them undertakes to assist in meeting such an attack ‘‘in 
the exercise of the inherent right of individual or collective self-defense 
recognized by Article 51 of the Charter of the United Nations.’’ 

In case of a conflict between two American States, the Rio Treaty first 
recognizes the right of self-defense in conformity with Article 51 of the 
United Nations Charter. It then provides that the signatories shall meet 
in consultation and eall upon the contending states to suspend hostilities 
and restore the status quo ante bellum. The consultative organ shall, 
moreover, take all other necessary measures to reéstablish inter-American 
peace and security and for the solution of the conflict by peaceful means. 
Article VII then provides that ‘‘The rejection of the pacifying action will 
be considered in the determination of the aggressor and in the application 
of the measures which the consultative meeting may agree upon.’’ 

In the case of a direct attack by any state upon an American State, each 
of the contracting parties upon the request of the state attacked ‘‘may 
determine the immediate measures which it may individually take’’ in ful- 
filment of its obligation. It is further provided that ‘‘The organ of con- 
sultation shall meet without delay for the purpose of examining those meas- 
ures and agreeing upon the measures of a collective character that should 
be adopted’”’ (Article IIT). 

Defense against aggression taking place within the Inter-American 
sphere is slightly differentiated from defense against aggression taking 
place without. The Treaty accordingly delimits the defensive zone for the 
Americas by lines specifically laid down in degrees of longitude and 
latitude. This region may be generally described as running irregularly 
from the North Pole to the South Pole in the Atlantic and Pacifie Oceans. 
including Greenland within its eastern Jimits and Hawaii within its west- 
ern limits. Should the armed attack upon an American State take place 
outside of this area, the American States are not required to take indi- 
vidual action but it is provided that the organ of consultation shall meet 
immediately in order to agree on the measures which must be taken to 
assist the victim of the aggression. The same Article (VI) stipulates 
also for an immediate meeting of the organ of consultation ‘‘if the in- 
violability or the integrity of the territory or the sovereignty or political 
independence of any American State should be affected by an aggression 
which is not an armed attack or by an extracontinental or intercontinental 
conflict, or by any other fact or situation that might endanger the peace of 


*? in order to agree upon measures to be taken for the common 


America, 
defense and for the maintenance of the peace and security of the continent. 


According to Senator Vandenberg, a delegate of the United States to the 


Rio Conferenee, 
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The delegation of the United States was particularly earnest in urging 
this idea that crimes against peace and justice cannot be confined 
within latitudes and longitudes. We were anxious that the ‘creation 
of our ‘‘region’’ should imply no lack of interest in world peace out- 
side that ‘‘region’’ nor condone war crimes against humanity wherever 
they oceur.! 

The organ of consultation is to be the meeting of the Ministers of Foreign 
Affairs of the signatory states until otherwise provided. Until the Minis- 
ters can meet, the Governing Board of the Pan American Union may act 
provisionally as an organ of consultation. The consultation may be 
initiated on a request addressed to the Governing Board of the Pan Ameri- 
can Union by any of the signatories of the treaty. Decisions of the organ 
of consultation are to be taken by a vote of two-thirds of the signatories. 
Decisions of the Governing Board of the Pan American Union concerning 
the initiation of consultation and as an organ of liaison among the signa- 
tory states are to be taken by an absolute majority of the members entitled 
to vote. In the case of a situation or dispute between American States, the 
parties directly interested are excluded from voting in the consultative 
organ whether it be meetings of the Ministers of Foreign Affairs or the 
Governing Board of the Pan American Union. The veto power which has 
prevented effective action by the Security Council of the United Nations 
has thus been outlawed in the Inter-American System. 

The sanctions which may be imposed by the organ of consultation to 
assure the fulfilment of the obligations of the treaty are those specified 
in the Act of Chapultepec, which include the recall of diplomatic officers, 
the breaking of diplomatic and consular relations, the discontinuance of 
communications in every form, and the interruption of economic, com- 
mercial and financial relations. The use of armed force is also authorized, 
but no state may be required to use armed force without its consent. Mr. 
Warren R. Austin, Chief Delegate of the United States to the United 
Nations and one of the United States delegates to the Rio Conference, 
explained that 


This reservation conforms to constitutional requirements of various 
countries concerning the mobilization of their armed forees. No doubt 
such countries, including our own, will find a way of giving such con- 
sent in time to be effective. 

The authority of the United Nations is upheld throughout the Rio Treaty 
whenever the general organization is ready and able to maintain inter- 
national peace and security in accordance with the Charter; and the 
American States are required to make prompt report of their actions under 

1 Radio address of Sept. 4, 1947. Printed in The New York Herald-Tribune for 
Sept. 5. 

2 Statement to the press Sept. 3, 1947. The New York Herald-Tribune, Sept. 4, 1947. 
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the Rio Treaty to the United Nations. Article X of the Rio Treaty 
specifically provides that 
None of the provisions of this treaty shall be construed as impairing 
the rights and obligations of the high contracting parties under the 
the Charter of the United Nations. 

The conclusion of the Rio Treaty of Reciprocal Assistance is an oceasion 
for certain inescapable reflections and comparisons. It is above all, as 
stated by Senator Vandenberg, in accordance with traditional American 
ideals. It reealls the names of James Monroe, Simon Bolivar, James G. 
Blaine, Elihu Root and Cordell Hull. To them it adds the names of Harry 
S. Truman and George C. Marshall. When the latter affixed the signature 
of the United States to this treaty at Rio de Janeiro on August 30, 1947, 
the spirit of Elihu Root must have been hovering nearby for in the same 
city forty-one years ago, that is, on July 31, 1906, Mr. Root, then Secretary 
of State of the United States, at the opening of the Third Pan Ameriean 
Conference, declared on behalf of this country: 

We wish for no victories but those of peace; for no territory except 
our own; for no sovereignty except the sovereignty over ourselves. 
We deem the independence and equal rights of the smallest and 
weakest member of the family of nations entitled to as much respect 
as those of the greatest empire; and we deem the observance of that 
respect the chief guaranty of the weak against the oppression of the 
strong. 

Upon his return from Rio de Janeiro, Secretary Marshall reported to the 
American people over the radio. He declared that the conference was 
‘‘The most encouraging, the most stimulating international action since 
The results of the conference demonstrate, he 


the close of hostilities.’ 
stated, ‘‘that where nations are sincerely desirous of promoting the peace 
and well-being of the world it can be done,’’ and, he added, ‘‘It can be done 
without frustrating delays and without much of the confusing and disturb- 
ing propaganda that has attended our efforts of the last two years.’’ 
Senator Vandenberg in the same broadcast declared the Treaty to be a 
milestone of incalculable importance, and ‘‘a tremendously significant and 
progressive pattern for others to follow.’’ Verily, the Rio Treaty is, as 
he said, ‘‘sunlight in a dark world.’’ 

GEORGE A. FINCH 
Editor-in-Chief 


SWITZERLAND AND THE INTERNATIONAL COURT OF JUSTICE* 


The San Francisco Conference took a significant step when it decided 
that the World Court should be an organ of the United Nations. It 


3 Radio address of Sept. 4. Printed in The New York Herald-Tribune, Sept. 5. 

* On October 1, 1947, after this Comment was in type, it was reported that the Federal 
Council of Switzerland was favorably disposed to accession to the Statute on the terms 
proposed. 
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effected but slight changes in the text of the Statute of the Court as drawn 
up in 1920 and modified in 1936. Yet whereas force had been given to 
that Statute by a protocol separate and distinet from the Covenant of the 
League of Nations, the San Francisco Conference proposed that it should 
be annexed to the Charter of the United Nations as an integral part 
thereof. 

What this meant, in effeet, was that the existing World Court was taken 
away from one group of states and taken over by another group of states 
as a part of the United Nations Organization. This was possible because, 
for the most part, the membership of the two groups was the same. 

If the new orientation of the Court has some distinct advantages, it also 
has some disadvantages. 

One of the disadvantages lies in the fact that certain states which had 
theretofore faithfully supported the Court for more than twenty years, 
which had paid their part of its expenses and had conferred jurisdiction 
upon it, were not included among the Members of the United Nations 
Hence they ceased to be parties to the Court’s Statute. They were, so. to 
speak, squeezed out. Among them were the neutral states of Ireland, Por- 
tugal, Spain, Sweden, and Switzerland. 

To be sure, the door was not closed to these states’ becoming Members 
of the United Nations. To do so, however, they must pass the ‘‘peace- 
loving’’ test as it may be applied by the Security Council and the General 
Assembly. Up to this time Sweden is the only one of the named states 
which has met the test. 

Other doors were also left open to these states with respect to the Court. 
Without becoming Members of the United Natious, they could become 
parties to the Court’s Statute on conditions to be determined in each ease 
by the General Assembly on the recommendation of the Security Council. 
In each ease, for the United Nations were not willing to take the chance that 
some renegade might crawl under the umbrella of general principles of 
law and justice! Still another door was held open also. Upon complying 
with the conditions laid down by the Security Council non-Member states 
may appear as litigants before the Court. 

The most striking case is that of Switzerland. As she had stayed out of 
all but humanitarian action through two World Wars, she was not to be 
regarded in 1945 as a ‘‘peace-loving’’ state. Of course the scenes on the 
stage of 1945 have now shifted to some extent, and possibly Switzerland 
could today qualify for United Nations membership. She has made no 
application for such membership, however, and her centuries-old tradi- 
tion of neutrality may keep her from shouldering the obligations of the 
Charter for many years to come. 

However one may appraise that course, he cannot but admire the strik- 
ing example of democracy which this small multi-racial and multi-lingual 
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nation has set for the world. Nor can he fail to give her credit for the 
loyalty with which she has codperated with other nations in the past. Not 
only have various international bureaus been located at Bern, but Switzer- 
land continued to give hospitality to the League of Nations when poten- 
tially hostile armies were massed on all her frontiers. 

The whole world expects Switzerland to hew the line of legal propriety, 
to chart her course with meticulous regard for her obligations under inter- 
national law. Long among the leaders in promoting the judicial settle- 
ment of international disputes, her record in respect to the World Court 
was exemplary. She was among the first states to sign and ratify its 
Statute. From the very beginning she recognized its compulsory jurisdic- 
tion—and this without any crippling reservations of matters essentially 
within her domestic jurisdiction as determined by herself. When she 
became involved in a dispute with France about the Free Zones around 
Geneva, she promptly repaired to the Court—and she won her ease. 

Was it not, then, a bit tough for Switzerland to be forced to sit by and 
see herself relegated to the side-lines when the World Court was taken 
over by the Members of the United Nations in 1945? Thus relegated by 
states some of which, like the United States, had never raised a finger in 
support of the Court, had never become parties to its Statute, had never 
conferred on it compulsory jurisdiction, had never resorted to it as 
litigants, had never contributed a penny for its financial needs? One 
could hardly quarrel with them if the Swiss had shown some slight resent- 
ment at this turn of events. 

The Swiss are not a sulking people, however. Hence they lost no time 
is seeking to repair their position. The Swiss Federal Council promptly 
made inquiry as to the conditions on which Switzerland might onee more 
be a party to the Court’s Statute. These conditions were set by a resolution 
adopted by the Security Council on November 15, 1946, and determined by 
the General Assembly on December 11, 1946.1 As a considerable period of 
time has elapsed and the Swiss accession to the Statute has not yet been 
effected, one may surmise that these conditions may have given rise to 
some difficulties for Swiss public opinion. It may not be inappropriate, 
therefore, to review them from the Swiss point of view. 

The conditions set for Switzerland’s accession were three: (1) accept- 
ance of the provisions of the Statute; (2) acceptance of all the obligations 
of a Member of the United Nations under Article 94 of the Charter; and 
(3) an undertaking to contribute to the Court’s expenses such equitable 
amount as the General Assembly may assess from time to time after consul- 
tation with the Swiss Government. It is hardly to be imagined that the 
first and third of these conditions could have given rise to any difficulty. 


1 United Nations document A/64/Add. 1, p. 182. 
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The second condition may not be so easily acceptable, however, to a people 
who are naturally sensitive about a tradition which in their eyes has so 
recently saved them from the ravages of war. If hesitance exists, there- 
fore, it doubtless has to do with Switzerland’s accepting ‘‘all the obliga- 
tions of a Member of the United Nations under Article 94 of the Charter.”’ 

Article 94 creates for each Member State an obligation to comply with 
the decision of the International Court of Justice in any case to which it 
is a party. This obligation would have existed even if it had not been 
specifically formulated. Of course a judgment of the Court is binding 
on a state which is a party before the Court in the case in which the judg- 
ment was given. This is set out in Article 59 of the Statute, in its provi- 
sion that ‘‘the decision of the Court has no binding force except between 
the parties and in respect of that particular case.’’ It seems inconceivable 
that the formulation of this obligation in Article 94 could create a diffi- 
culty for the Swiss. 

Article 94 of the Charter proceeds to create a sanction for the Court’s 
judgments which hardly goes beyond that contained in the Covenant of the 
League of Nations. It provides that ‘‘if any party to a case fails to per- 
form the obligations incumbent upon it under a judgment rendered by the 
Court, the other party may have recourse to the Security Council, which 
may, if it deems necessary, make recommendations or decide upon measures 
to be taken to give effect to the judgment.’ Thus if Switzerland failed to 
carry out a judgment of the Court given in a case to which she was a party, 
she would have to admit the other party’s right of recourse to the Security 
Council, and she would be bound by any decision of the latter for giving 
effect to the judgment. Yet the matter is reciprocal, and if the other 
party to the case failed to perform its obligations under a judgment, 
Switzerland could go to the Security Council for relief. It seems hardly 
probable that this part of Article 94 would give pause to Swiss opinion. 

Standing by itself, then, Article 94 would seem to create for Members of 
the United Nations no obligations which Switzerland is likely to balk at 
assuming. Yet the Article does not stand by itself. It is a part of the 
Charter, and its purport may be affected, for Members of the United Na- 
tions at least, by others of the 111 Articles thereof. Perhaps this is the 
feature of the situation which leads to Swiss hesitance, if it exists. 

When the matter of the Swiss accession was being considered by the 
Security Council, it had before it a report by its Committee of Experts,’ 
in which the latter said that ‘‘the obligations of a Member of the United 
Nations under Article 94 include the complementary obligations arising 
under Articles 25 and 103 of the Charter insofar as the provisions of those 
articles may relate to the provisions of Article 94.’’ By Article 25 the 
Members ‘‘agree to accept and carry out the decisions of the Security 


2 United Nations document 8/191, 11 November 1946. 
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Council in accordance with the present Charter’’; by Article 103, in the 
event of a conflict between the obligations of Members under the Charter 
and their obligations under any other international agreement, their obli- 
gations under the Charter are made to prevail. 

[t must be admitted that, for Members of the United Nations, the obli- 
gations under Articles 25 and 103 are complementary to those under 
Article 94. Yet it seems too much to say that the latter ‘‘inelude’’ the 
former. Though this conclusion by the Committee of Experts met with 
uo demur either in the Security Council or in the General Assembly, it 
can hardly be taken to have become an established proposition, and the 
International Court of Justice itself would not be bound by the interpre- 
tation. 

The Committee of Experts went even further in its report. It stated 
that ‘‘non-Members of the United Nations which become parties to the 
Statute ... become bound by these complementary obligations under 
Articles 25 and 103 in relation to the provisions of Article 94 (but not 
otherwise), when they accept ‘all the obligations of a Member of the 


United Nations under Article 94.’ Though the phrase in parentheses 
sharply limits its effects, this statement seems to go beyond anything which 
could have been intended in the drafting of the provisions in Article 93 
looking toward non-Members becoming parties to the Statute. 

For Switzerland the report of the Committee of Experts raises the fol- 
lowing question. If Switzerland should become a party to the Statute, 
would she be bound, under Article 25 of the Charter, to carry out a decision 
of the Security Council upon measures to be taken to give effect to a judg- 
ment rendered by the Court in a ease to which Switzerland was not a 
party? 

Let us suppose that Switzerland could assume all of the obligations of 
a Member under Article 94 standing by itself—the obligation to comply 
with a decision of the Court in any case in which Switzerland was a party, 
and the obligation to carry out a decision of the Security Council upon 
measures to be taken to give effect to a judgment given in a ease to which 
Switzerland was a party. It would be going much further to say that 
Switzerland, as a party to the Statute, would have an obligation under 
Article 25 of the Charter to carry out a decision of the Security Council 
for giving effect to a judgment rendered by the Court in a case to which 


Switzerland was not a party. 

Switzerland may well say: ‘‘Yes, in any case to which I am a party, I 
will comply with the Court’s decision; and if I fail to do so, I will be 
bound to take the measures which the Security Council may decide upon 
to give effect to the judgment. In a case between my neighbors, France 
and Germany, or France and Italy, however, I am not willing to be bound 
to earry out a decision of the Security Council upon measures to give ef- 
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fect to a judgment of the Court.’’ The writer finds it impossible to believe 
that, as a party to the Statute on the conditions set, and so having all the 
obligations of a Member of the United Nations under Article 94 of the 
Charter, Switzerland would not be justified in saying this. 

Fortunately, an attentive examination of the report of the Committee of 
Experts bears out this conclusion. For it assimilates the obligations of a 
non-Member which is a party to the Statute to those of a non-Member not 
a party to the Statute and possessing merely a right of access to the Court. 

In a resolution adopted on October 15, 1946, the Security Council gave 
effect to a provision in Article 35 (2) of the Statute by fixing the condi- 
tions on which a state not a party to the Statute may have access to the 
Court. These conditions required that, by a previous declaration, such a 


state should have undertaken ‘‘to comply in good faith with the decision or 
decisions of the Court and to accept all the obligations of a Member of the 
United Nations under Article 94 of the Charter.’’ The Committee of 
Experts’ report indicates that, with regard to Article 94, non-Members 
which are parties to the Statute and ‘‘non-parties which have access to the 
Court’’ have the same ‘ 
103 in relation to the provisions of Article 94 (but not otherwise).’’ 


‘complementary obligations under Articles 25 and 


Now it seems inconceivable that a state which is not a Member of the 
United Nations and not a party to the Statute, would be required, as a 
condition of its access to the Court, to make a declaration binding itself 
to earry out decisions taken by the Security Council under Article 94 in 
cases to which it was not a party, in circumstances in which it has not had 
actual access to the Court. Such a construction of the Security Counceil’s 
resolution would so effectively discourage declarations that it would be 
inconsistent with any desire to open the Court for the widest possible use- 
fulness, and every leaning must be against it. 

Since, in the view of the Committee of Experts, such a state is on the 
same footing with regard to Article 94 as a non-Member which is a party 
to the Statute, one must interpret the Committee’s phrase ‘‘in relation 
to the provisions of Article 94 (but not otherwise)’’ to mean that neither 
the state having mere access nor the non-Member party to the Statute is 
bound by the ‘‘complementary obligations’’ under Articles 25 and 103 
with regard to decisions of the Security Council designed to give effect 
to judgments rendered by the Court in cases to which they were not parties 
before the Court. 

If the Swiss feel some hesitation, and if the grounds for it are properly 
appreciated here, it would seem that their fears can be set at rest, and that 
even with their tradition of neutrality there can be no danger for Switzer- 
land in acceding to the Statute on the conditions set by the Security 
Council and the General Assembly. 

MaNnLeY O. Hupson 
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INDIVIDUAL AND COLLECTIVE SELF-DEFENSE IN ARTICLE 51 OF THE CHARTER OF THE 
UNITED NATIONS 


Article 51 of the Charter of the United Nations! poses the problem 
of the meaning of the concept of ‘‘individual and collective self-defense,’’ 
of its connection with other parts of the Charter, and of the range of its 
application.” 

This article, not contained in the Dumbarton Oaks Proposals, was added 
at San Francisco. It was the notion of ‘‘collective self-defense’? which 
was needed, and it was needed as a diplomatic step to solve the so-called 
‘Latin-American crisis’’ at San Francisco. It was the means to save 
the relative independence of the Inter-American System and the con- 
tinued validity of the Act of Chapultepec and of the proposed permanent 
Inter-American Defense Treaty, without endangering the universality 
of the jurisdiction of the Security Council. It was for purposes of fitting 
regional arrangements, and particularly the Inter-American System, into 
the general international organization. That this was so is clearly shown 
by the history of the San Francisco Conference, where what is now Article 
21 was worked out by Committee II1/4, dealing with regional arrange- 
ments. Latin Americans had originally feared that the Security Council 
might override the Act of Chapultepec, but soon became anxious rather 
for fear that action under this Act might be blocked through the in- 
activity of the Security Council, paralyzed by the exercise of the ‘‘veto.’’ 
A great number of Latin American proposals were introduced between 
May 4 and 23, 1945, in Committee III/4, the Chairman of which was 
Alberto Lleras Camargo, then Foreign Minister of Colombia, now Director 
General of the Pan American Union. But only the United States pro- 
posal of what is now Article 51 solved the dilemma. Lleras Camargo, 
speaking for Colombia, declared * in the fourth meeting of Committee 
/4 on May 23, 1945: 


1 Nothing in the present Charter shall impair the inherent right of individual or 
collective self-defense if an armed attack occurs against a member of the United 
Nations, until the Security Council has taken the measures necessary to maintain 
international peace and security. Measures taken by members in the exercise of 
the right of self-defense shall be immediately reported to the Security Council and 
shall not in any way affect the authority and responsibility of the Security Council 
under the present Charter to take at any time such action as it deems necessary in 
order to maintain or restore international peace and security. 

2 For a preliminary discussion of Art. 51 see: Leland M. Goodrich and Edvard Hambro, 
Charter of the United Nations: Commentary and Documents, Boston, 1946, pp. 174-181. 
For a more thorough discussion, but one written when the San Francisco documents were 
not yet available, see E. Albanell MacCall, La legitima defensa en el articulo 51 de la 
Carta de las Naciones Unidas, Montevideo, 1945. A synthesis of this Uruguayan study 
is given by A. Sehwerest Ferrer in Revista de Derecho Internacional, Vol. 51, number 
101 (March 31, 1947), pp. 14-23. The Uruguayan study is primarily based on the ex- 
cellent Hague lectures of Emile Giraud, La théorie de la légitime défense (Recueil des 
Cours, 1934, Vol. III, pp. 691-865). 

3 United Nations Conference on International Organization. Documents, 1945. Vol. 
XII, pp. 680-81. 
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The Latin American countries understood, as Senator Vandenberg 
has said, that the origin of the term ‘self-defense’ is identified with 
the necessity of preserving regional systems like the Inter-American 
one. ... It may be deduced that the approval of this article implies 
that Chapultepec is not in contravention of the Charter. 


and again : 4 
In the case of the American states, an aggression against one Ameri- 
can state constitutes an aggression against all the other American 
states and all of them exercise their right of legitimate defense by 
giving support to the state attacked, in order to repel such aggression. 
This is what is meant by the right of collective self-defense. 


All the Latin American representatives associated themselves with these 
declarations. When the Report of Committee III/4 was adopted ° on June 
13, 1945, at the second meeting of Commission IIT, the Mexican Castillo 
Najera spoke in the same sense.® 

The proposals of the Latin American governments for the Inter-American 
Defense Treaty to be considered at the Rio de Janiero conference and the 
report and draft treaty of the Committee of the Governing Board, pre- 
sented * at the session of May 22, 1946, distinguish between acts and threats 
of aggression having the form of ‘‘armed attack,’’ where full advantage is 
taken of Article 51, and other acts and threats of ageression. 

Historically, therefore, the connection of Article 51 with the Inter- 
American System is clear. But this historical background is not neces- 
sarily decisive for the juridical interpretation of Article 51 as it stands. 
The Permanent Court of International Justice held that, where a text is 
clear and unambiguous, no resort shculd be had to travaur préparatoires 
for its interpretation. There are to be noted further the fact that Article 
\1 is not included in the chapter on regional arrangements, the fact that 
the Inter-American System—this question was debated at San Francisco 
and decided negatively—is not specifically mentioned, and the negotiations 
themselves. The representative of Egypt stated that Article 51 also ex- 
tended to the Pan-Arab League, but he declared himself against the inelu- 
sion of alliances and mutual assistance pacts. But Paul-Boncour (France) 
emphatically stated that the formula of Article 51 ‘‘extends in general to 
cases of mutual assistance against aggression.’’ Thus the ‘‘ collective self- 


+The same, p. 687. 

5 The same, Vol. XI, pp. 54-55. 

® In the same sense also: Report on the Action of the San Francisco Conference on 
Regional Arrangements, Submitted to the Governing Board by the Director General, 
Washington, Pan-American Union, 1945. Congress and Conference Series 48 (mimeo- 
graphed). 

7 Inter-American Conference for the Maintenance of Continental Peace and Security, 
Rio de Janeiro, Washington, 1946, pp. 143 (mimeographed). 
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defense’’ of Article 51 may play the same role for a new system of al- 
lianees as the ententes régionales of Article X XI of the Covenant. 

This development, apart from the original wish of saving the relative 
autonomy of Pan-America, reflects the lack of complete faith in the ability 
of the United Nations to maintain international peace and security, a lack 
of faith brought about by the fact that Article 43, calling for the placing 
of armed forces at the disposal of the Security Council had not yet been 
implemented and by the possible paralysis of the Council through the 
exercise of the veto. Yet the developments discussed give the right of 
‘‘eollective defense’’ only to members bound by regional, or, at least, by 
particular treaty ties. But may Article 51 not be invoked by any and all 
members, even those which have no special treaties with the state attacked? 
Such use was intimated by the British Representative on the occasion of 
the discussion of the Report of the Military Staff Committee,* as a sub- 
stitute for non-existing ‘‘collective security.’ For the Report had, real- 
istically, proposed to build up only a relatively small armed force to be 
used against small and medium-sized states, not against Great Powers. 

The obligation of Article 2, paragraph 4, that the members ‘‘refrain in 
their international relations from the use of force,’’ is subject, therefore, 
apart from Articles 106 and 107, to the following exceptions: (1) the right 
of individual self-defense, (2) the right of collective self-defense: (a) by 
the Inter-American System, (b) by the Pan-Arab League, (¢) by possible 
new continental or regional organizations, (d) by states having alliances 
or mutual asssitance pacts against aggression and (f) eventually by any 
and all states members. 

Whether such development will, in fact, substitute the independent 
use of force for the enforcement action by the United Nations is, first of 
all, a political problem; but it is also a juridical problem, depending on 
the legal meaning of the concept ‘‘individual and collective self-defense.”’ 

Let us analyze, first, the legal meaning of the concept of ‘‘ collective self- 
defense.’’ The term is new. but the thing was known previously. Mili- 
tary assistance to another state is the heart of any treaty of alliance. 
Prior to the League of Nations this problem was primarily political, as 
a state could at all times go to war, and as states could also conclude al- 
liances for offensive purposes. Yet the idea of helping another state 
only to defend itself had often also a legal significance; the casus foederis 
was often restricted to an attaque non-provoquée.® The alliances and 
mutual assistance pacts of the inter-war period, concluded ‘‘within the 
framework of the League of Nations,’’ all take this attitude. The idea 
of Pan-American solidarity, often proclaimed, was raised to the idea of 
Pan-American continental defense. It culminates in Declaration XV 


8 Security Council S/336, April 30, 1947. 
9See W. Steinlein, Der Begriff des nicht herausgeforderten Angriffs in Biindnis 
vertragen, Leipzig, 1927. 
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signed at Havana in 1940, and the Act of Chapultepec, of 1945, which, for 
the first time, envisaged ‘‘the use of armed force to repel aggression.” 

A special problem is raised by the wording of Article 51, which gives the 
right of collective self-defense only ‘‘if an armed attack occurs against a 
member of the United Nations.’’ In the hypothetical case of an illegal 
armed attack by a member of the United Nations against Portugal, with 
which Great Britain has a centuries-old alliance, has Great Britain a right 
of collective self-defense under Article 51? 

The term ‘‘ 
defense, but defense of another state; ‘° it corresponds, in municipal law. 
not to self-defense, but to the defense of others.'' Neither is ‘‘collective 


collective self-defense’’ is not a happy one. It is not self- 


self-defense’’ an action in the name and by authority of the United Nations. 
It is not a means to realize collective security. It does not correspond to 
the military action commune under Art. XVI of the Covenant. It is an 
autonomous exercise of force, legalized by the Charter only under the 
conditions and within the limits of Art. 51. 

Is the exercise of collective defense merely a right, or also a legal duty? '* 
If a state or states are bound by regional or mutual assistance treaties they 
are under a duty to act, imposed by particular international law. But 
for any state or states not having such particular obligations the exercise 
of collective defense is for it under Art. 5] merely a right and not a legal 
duty. 

The right to defend others in muncipal law is often restricted to persons 
having a special family relation with the person defended and always 
made dependent on whether the person defended has himself a legal right 
of self-defense.’* Here, too, the legality of the exercise of the right of 
collective self-defense depends on whether the state in whose favor it is 
being exercised has a right of individual self-defense. In consequence all 
further legal problems concerning collective self-defense depend on the 
problem of individual self-defense. 

Self-defense must be distinguished from self-help. Self-help is a pro- 
cedure of realizing and enforeing the law in a primitive legal order. In 
an advanced legal order self-help is excluded. As international law is, 
or at least was, a primitive legal order, it had to admit self-help (reprisals, 
war). In consequence the notion of self-defense had a political rather 
than a legal character. Self-defense as a truly juridical institution pre- 


10 Desecamps (Hague, Recueil des Cours, 1930, Vol. I, pp. 469-485) speaks of the 
concours a@ la légitime défense d’autrui. 

11In German Nothilfe as distinguished from Notwehr. 

22 In Roman Law a slave had not only the right, but also the legal duty, to defend his 
master if the master found himself in a situation of self-defense. 

13 Such person ‘‘has only the same right to defend another as he would have to defend 
himself under the same circumstances,’’ 


although ‘‘even a stranger may take life, if 
necessary, in order to prevent the commission of a felony by violence or surprise’’ (Clark 


and Marshall, 4 Treatise on the Law of Crimes, Chicago, 1940 (4th ed.), p. 359). 


| 
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supposes an advanced legal order and international self-defense is, there- 
fore, closely bound up with a more advanced international organization. 
Only where self-help is forbidden does self-defense become legally mean- 
ingful. Only the attempts to restrict or eliminate the right of resort to 
war make international self-defense legally meaningful. The notion of 
international self-defense depends on the illegality of war, or, as the 
Charter puts it more sharply, on the illegality of the use of foree by indi- 
vidual states. 

Self-defense is, further, in municipal and international law, clearly to 
be distinguished from the so-called ‘‘state of necessity.’’'* Self-defense 
is a full justification; it is a right, not only an excuse. But it is a right, 
established by positive law, a right in the lawyer’s sense, not merely a 
political or ethical principle. That is why it is unfortunate that Art. 51 
puts it as a “‘right’”’ of natural law,’ although this phrase is also found 
in municipal law.’® While the right of self-defense is granted by practi- 
cally all legal orders, it may be denied, or it may constitute only an excuse, 
or it may be made dependent on particular conditions.’’ The phrase 
‘‘inherent right’’ ean only serve to obscure the legal meaning. As a legal 
right, granted by positive international law, it has to be defined by this 
positive law. Only thus can its legal meaning be discovered; only thus 
can we see whether Art. 51 constitutes a progressive development and 
measure it against the institution of ‘‘self-defense’’ in advanced municipal 
legal orders. 

As in municipal law, self-defense under Art. 51 is not a procedure to 
enforce the law, is not designed to punish the aggressor or to obtain in- 
demnities, is not an enforcement action by the United Nations, but serves 
primarily to repel an illegal armed attack. But, contrary to municipal 
law, it may not stop here: it seems to give the state or states exercising 
the right of individual or collective self-defense the right to resort to a 
justified war, to carry this war to victory, to impose a peace treaty upon 


14 It was, therefore, not correct, when Secretary of State Webster spoke, with regard 
to the Caroline Case of 1837, of the ‘‘ great law of self-defense’’ (J. B. Moore, Digest of 
International Law, Vol. II, p. 412). Necessity may be an excuse, but never a justifica- 
tion; in the common law of crimes necessity even as an excuse for homicide is doubtful. 
See Reg. v. Dudley and Stephens, L. R. 14, Q. B. Div. 273 (1884). See also Jerome 
Hall, General Principles of Criminal Law, Indianapolis, 1946. 

15 “Inherent right’’; in the French text droit naturel; in the Spanish text derecho 
inmanente. 

16 Already in Roman law: vim vi repellere licere Cassius scribit idque ius natura com 
paratur (Dig. 43, 16, 1, 27). 

17 See the development in the common law of crimes: originally no excuse at all; then, 
under the Statute of Gloucester (6 Edw. 1, ¢. 9, 1278), the life of one who had killed 
se defendendo was released but his chattels forfeited; later a full justification under the 
Statute of 24 Henry VIII, c. 5, 1532. Yet the exercise of the right of self-defense pre- 
supposes the ‘‘retreat to the wall,’’ a condition wholly unknown to the countries of the 


Roman law. 


| | 
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the vanquished aggressor, always presupposing that the Security Council 
has failed and continues to fail of taking the measures necessary to main- 
tain international peace and security. The right of self-defense is, in 
such cases, a right to resort to war. But as the action is war, even if illegal 
on the side of the aggressor, the state or states acting in self-defense are 
bound by the laws of war. r 

It seems also that the conditions of necessity, reasonableness, and a 
certain proportionality, which the municipal law prescribes for the exercise 
of the right of self-defense, are lacking in Art. 51. 

Self-defense in municipal law presupposes an illegal attack; this is 
certainly true also in international law.'’* In consequence the right of 
Art. 51 cannot be exercised legally against the legal use of force, as against 
an enforcement action by the United Nations, or against a state or states 
legally exercising the right of self-defense under Art. 51. 

(4ifAs self-defense is legal only against an illegal attack, the problem of 
when self-defense is legitimate is of the utmost importance; the problem 
of the limits of self-defense is codrdinate with the problem of the ‘‘defini- 


tion of aggression.’’ The recognition of a vague ‘‘right of self-defense,’’ 


to be determined by the state which claims to act in self-defense, is apt 
to make the prohibition of ‘‘wars of aggression’’ illusory. That is why 
it could logically be asked whether the Pact of Paris could be violated at 
all. It\is a commonplace that all states, determined to go to war, plead 
self-defense. The term ‘‘self-defense’’ has been diplomatically used in 
a very extended fashion, including the Monroe Doctrine,'® the so-called 
British Monroe Doctrine, and, in general, the doctrine of the so-called 
‘vital interests,’’*° the justification of the lend-lease bill*! and so on. 
‘‘Self-defense’”’ has been recognized as an exception in the abortive Geneva 
Protocol of 1924, in Art. 2 of the Locarno Treaty of 1925, and under the 
Kellogg Pact.°? In addition it was often insisted, as Hughes said 1923 
with regard to the Monroe Doctrine, ‘‘that the U. S. in the exercise of 
this right of self-defense must have an unhampered diseretion,”’’ or, as 
the Kellogg Note puts it, that ‘‘each nation is the sole judge of what 
constitutes the right of self-defense and the necessity and extent of the 
same.”’ 

In this respect Art. 51 constitutes an important progress by limiting the 
right of individual and collective self-defense to the one case of armed 
attack against a member of the U.N. Various problems arise with re- 


‘ 


yard to the interpretation of the term ‘‘armed attack.’’ The word ‘‘at- 
18C, C. Hyde, International Law, Boston, 1922, Vol. I, p. 106. 
19 C. H. Hughes, 1923 (Hackworth, Digest of International Law, Vol. IV, p. 451). 
20 J. L. Brierly, The Outlook for International Law, Oxford, 1944, pp. 33-45. 
21H. Rep. 18, 77th Cong., Ist sess., p. 5 (Hackworth, work quoted, Vol. VII, pp. 
692-93). 


*2 Cireular Note of Secretary of State Kellogg of June 23, 1928. 
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tack’’ is a strategic, not a legal word. It is clear that ‘‘armed attack’’ 
ean only mean an illegal armed attack,** an ‘‘aggression.’’ But the 
problem of the definition of aggression has not only not yet been solved: 
the very desirability of the definition of aggression has been rejected by 
Pan-America ** and at San Francisco.** Under Art. 39 of the Charter 
it is for the Security Council to determine the existence of any act of 
aggression at its discretion. 

If ‘‘armed attack’’ means illegal armed attack it means, on the other 
hand, any illegal armed attack, even a small border incident; necessity 
or proportionality are no conditions for the exercise of self-defense under 
Art. 51. It is clear that there is no self-defense against a legal enforcement 
action by the United Nations or against a legal exercise of self-defense. 
An armed attack may also be unlawful, and thus give the right of self- 
defense if it constitutes an unlawful intervention, individual or collective ; 
Art. 51 must be interpreted with regard to the doctrine of non-intervention 
and Art. 2, par. 7, of the Charter.** ‘‘ Armed attack’’ gives the right of 
self-defense if directed against a member of the U.N.; how it is done, 
on land, by sea, in the air, by invasion of territory by armed forces, or by 
long-range guided missiles, and so on, is legally irrelevant. It is also 
irrelevant whether such armed attack is made ultimately against the 
sovereignty, territorial integrity, and independence of the U.N. member 
or whether any such purpose is expressly denied. Such interpretation 
will make illegal an armed intervention under the Monroe Doctrine or 
for the purpose of protecting citizens abroad; is, in the latter case, an 
‘‘armed intervention,’’ the dispatching of men-of-war, without attack, 
legal or does it already give rise to self-defense under Art. 51? But the 
‘‘armed attack’? must not only be directed against a state, it must also 
be made by a state or with the approval of a state. One may think of the 
Pancho Villa affair, or now of the situation of Greece and Yugoslavia. 

‘*Armed attack’’ as the only condition of the right of self-defense under 
Art. 51 may, in conceivable circumstances, mean too little. For this 
right does not exist against any form of aggression which does not econ- 
stitute ‘‘armed attack.’’ Secondly this term means something that has 
taken place. Art. 51 prohibits ‘‘preventive war.’’ The ‘‘threat of ag- 
gression’’ does not justify self-defense under Art. 51. Now in municipal! 
law self-defense is justified only against an actual danger, but it is suf- 
ficient that the danger is imminent. The ‘‘imminent’’ armed attack does 
not suffice under Art. 51. 


23 Whereas the English and the Spanish texts use ‘‘armed attack’’ and ataque armado, 
the French text has the clearer term agréssion militaire. 

24 Res, XXIV, Lima Conference, 1938. 

25 Documents, work quoted, Vol. XII, pp. 341-349. 

26 Luis E. Nieto Arteta, Intervencién y dominio reservado del Estado (in the first 
[1947] number of the Revista Colombiana de Derecho Internacional). 
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Apart from the problem of the definition of aggression, there is the 
problem of determining the aggressor. The aggressor, or he who has 
‘‘nrovoked’’ an aggression, has no right of self-defense under municipal 
law; also in municipal law there are situations where neither of two 
fighting persons can invoke the right of self-defense. To determine the 
aggressor must, in cases of self-defense, be left, in the first instance, to 
the person in question. But self-defense becomes a truly juridical in- 
stitution in municipal law only through the control of self-defense by 
independent courts with compulsory jurisdiction. No such judicial econ- 
trol is provided in Art. 51. But here, too, some progress has been achieved, 
through giving a certain control over the exercise of the right of self- 
defense to the Security Council. The latter not only retains, notwith- 
standing Art. 51, all authority and responsibility to take at any time the 
necessary measures, and thus to determine an act of aggression and, con- 
sequently, the legality of self-defense. The state or states acting in the 
exercise of self-defense, are, moreover, legally bound to report immediately 
to the Security Council the measures taken in the exercise of the right of 
self-defense, and they can take such measures only until the Security 
Council has taken the measures necessary to maintain international peace 
and security. 

The coneept of self-defense in Art. 51, to sum up, reveals a progressive 
development, although it is, of course, still far away from the juridical 
precision which the legal institution of self-defense has in advanced mu 
nicipal law. 

Joser L. Kunz 


PROPOSED ITO CHARTER 

Eighteen United Nations have recently participated, through their rep- 
resentatives on the Preparatory Committee, in the preparation of a draft 
charter for an International Trade Organization.’ Earlier phases of the 
effort looking to a United Nations Conference on Trade and Employment, 
which is to be held at Havana beginning on November 21, 1947, were the 
subject of earlier comment by the present writer.’ 

The provisions of the Charter as they have now evolved are the results 
of intensive work by the Preparatory Committee at its first session (held 
in London, October 15 to November 26, 1946) ,° revisory effort by the Draft- 
ing Committee (which met in New York from January 20 to February 25, 
1947) ,* and further discussion and formulation at the second session of the 
Preparatory Committee which convened at Geneva on April 10, 1947, and 


1 Doe. E/PC/T/180. 

2“*Toward a World Conference on Trade and Employment,’ 
(1947), pp. 127-131. 

3 Report in Doc. E/PC/T/33. 

* Report in Doc. E/PC/T/34. 
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continued its labors for more than four months.’ While minutes of the 
meeting that produced the most recent version of the Charter are not yet 
available for public use, the discussions have deservedly received wide at- 
tention in the world press. In view of the magnitude of the undertaking 
which the Charter represents, and the potential importance of the ITO as 
an instrumentality designed to make the basie plan work, the substantive 
provisions of the draft Charter seem to merit the attention of those who are 
concerned for the development of law and order in the field of international 
economic relations as well as for observers of institutional development 
within the framework of the United Nations system. The limits of a brief 
comment preclude detailed consideration of the one hundred articles and 
permit only summary and, in some eases, illustrative, statements. 

The purposes and objectives of the proposed ITO, as set out in Chapter J, 
refer to higher standards of living, full employment, and the conditions of 
economic and social development envisaged in Article 55(a) of the United 
Nations Charter. The ITO Charter envisages both national and inter- 
national action to assure a large and steadily growing volume of real in- 
come and effective demand, and, by increasing the production, consumption, 
and exchange of goods, to contribute to a balanced and expanding world 
economy. Further purposes are to foster and assist industrial and general 
economic development (particularly of countries in early stages of indus- 
trial development), to encourage the international flow of capital for pro- 
ductive investment, to further the enjoyment, on equal terms, of access to 
markets and of products and productive facilities needed for economic pros- 
perity and development. The plan is further designed to reduce tariffs 
and other barriers to trade, to eliminate discriminatory treatment in inter- 
national commerce, to enable countries (‘‘by increasing opportunities for 
their trade and economic development on a mutually advantageous basis’’) 
to abstain from measures which would disrupt world commerce, reduce pro- 
ductive employment, or retard economic progress. Finally, the Charter 
looks to the facilitation of consultation and codperation in the solution of 
problems relating to international trade in the fields of employment, eco- 
nomic development, commercial policy, business practices, and commodity 
policy. 

In Chapter II, on ‘‘Employment and Economic Activity,’ 


there are 
references, inter alia, to the maintenance of domestic employment through 
measures to be taken by each member state, ‘‘appropriate to its political, 
In connection with fair labor stand- 


economic, and social institutions.’”’ 

5 Members of the Preparatory Committee represented at the second session were: 
Australia, Belgium, Luxembourg, Brazil, Canada, Chile, China, Cuba, Czechoslovakia, 
France, India, Lebanon, The Netherlands, New Zealand, Norway, the Union of South 
Africa, the United States and the United Kingdom. The Soviet Union, a member of 
the Preparatory Committee as created by the United Nations Economic and Social 


Council, was not represented. 
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ards, one goal specified is the elimination of substandard conditions of labor 
in production for export, ‘‘and generally.’’ A separate article relates to 
the removal of maladjustments within the balance of payments, and another 
to safeguards for members subject to deflationary pressure. 

Chapter IIT, on ‘‘Economiec Development,’’ sets forth that “‘. . . all 
countries have a common interest in the productive use of the world’s 


976 


human and material resources. There is a provision that ‘‘No 
member shall impose unreasonable or unjustifiable impediments that would 
prevent other members from obtaining on equitable terms . . . facilities 
for their economie development, . . .’’ and that no member shall take un- 
reasonable action within its territories injurious to the rights or interests 
of other members’ nationals in the enterprise, skills, capital, arts, or tech- 
nology which they have supplied.* Elements of an investment code are 
incorporated in the Charter. In connection with this are also found provi- 
sions on non-discriminatory protective measures permissible for the pur- 
pose of economic development. Although elimination of preferences is a 
major objective and Chapter IV contains provisions directed to this end, 
under special circumstances referred to in Chapter III (Art. 15) ‘‘new 
preferential measures’’ that are proposed by a member may be approved 
by the ITO. 

Of central importance are the provisions which relate to general most- 
favored-nation treatment as to customs, the methods of levying duties, and 
rules and formalities in this connection, also provisions concerning the 
elimination of preferences and national treatment as to internal taxation 
and regulation. <A section on ‘‘Quantitative Restrictions and Exchange 
Controls’’ states a general rule to the effect that there shall be no prohibitions 
or restrictions other than duties, taxes, or other charges, but allows certain 
exceptions, as in the case of countries in balance of payments difficulties, 
provided that any restrictions permitted under such exceptions are adminis- 
tered in a non-discriminatory manner. To the rule of non-discriminatory 
administration of such restrictions, exceptions are to be permitted, with 
prior approval of the ITO required after March 1, 1952, when there is 
‘‘widespread disequilibrium.’’* In the matter of exchange control it is 
provided that members shall not, ‘‘by exchange action, frustrate the intent 
’ of this section, nor, ‘‘by trade action, the intent of the 
International Monetary Fund.’’* Codéperation of the ITO with the Fund 
is envisaged. Separate sections deal with subsidies and with state trading. 
In connection with the latter a rule of non-discrimination and the applica- 
tion of commercial considerations are prescribed,’® and negotiations (when 


of the provisions’ 


6 Art. 8. 

8 Art. 23. 
9 Art. 24. 
10 Art. 30. 
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requested by an interested member) looking to the limitation or reduction 
of protection afforded (through operation of a monopoly) to domestic pro- 
ducers of the monopolized product, are contemplated.’! In a section on 
‘General Commercial Provisions’’ are to be found articles on freedom of 
transit, anti-dumping and countervailing duties, valuation for customs pur- 
poses, formalities connected with importation and exportation, marks of 
origin, publication and administration of trade regulations, information, 
statistics and trade terminology, boycotts, emergency action on imports of 
particular products, consultation and territorial application. 

Chapter V, on ‘‘ Restrictive Business Practices,’’ provides that each mem- 
ber shall take appropriate measures, individually or through the ITO, or 
in both ways, to prevent business practices affecting international trade 
which restrain competition, limit access to markets or foster monopolistic 
practices (or which interfere with the achievement of other objectives of 
the Charter).’* Detailed provisions cover the method of investigating, 
consulting, and reporting, in cases where such business practices are al 
leged. Action or omission to act by the [TO is not to prevent a member’s 
enforeing its own statutes or decrees against monopoly or restraint of trade. 
Even as to types of agreements excepted (by Art. 51) from the provisions 
of the chapter, the ITO may make recommendations. 


‘ 


Seventeen articles, comprising Chapter VI, relate to ‘‘Intergovernmental 
Commodity Agreements.’’ Among the introductory considerations is ree- 
ognition of the fact that the tendency toward disequilibrium between pro- 
duction and consumption of primary products, accumulation of burdensome 
stocks, and pronounced fluctuations in prices may necessitate special treat- 
ment of the international trade in such commodities.'** Commodity studies 
are to be arranged by the ITO, which, upon recommendation of a study 
group or at the request of a member whose interests represent a substantial 
part of world production or consumption or trade in particular commodity, 
is to convene a conference on the subject. General principles are set forth 
covering intergovernmental commodity agreements, and further rules for 
commodity contro] agreements and their administration through com- 
modity councils. There are also provisions on settlement of disputes, and 
provisions whereby any international organization, such as the FAO, may 
attend a study group or commodity conference, ask that study of a par- 
ticular primary commodity be made, submit to the ITO any relevant study, 


11 Art. Si. 
12 Art. 45. Art. 47 specifies the obligation of members to take measures, by legislation 
or otherwise, to ensure that public and private enterprises do not engage in practices 


having specified effects. 

13 Art. 52. See ‘‘The International Trade Organization—How Will It Work?’’ 
United States Department of State Publication 2597 (Commercial Policy Series 92), 
p. 6. 
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and recommend further study.‘ Members accept certain obligations as 
to existing, as well as future, commodity arrangements.’® 

For the student of international government Chapter VII, relating to the 
ITO itself, will perhaps hold greatest interest, although, as Under Secretary 
Clayton has pointed out, the ‘‘. . . form of the original machinery estab- 
lished in the ITO is less important than the commitments member govern- 
ments are willing to undertake on the substantive matters. 16 Eligi- 
ble to membership in the ITO will be the states invited to the Havana Con- 
ference on Trade and Employment which accept the Charter and other 
states approved for membership by the Conference.'* Article 69 spells out 
functions of the ITO largely in terms of collecting information, encouraging 
and facilitating consultation, undertaking studies and making recommenda- 
tions, promoting international agreements, consulting with members, and 
cooperating with intergovernmental organizations for achieving social and 
economic objectives and the restoration and maintenance of international 
peace and security. Structurally the ITO will include a Conference, meet- 
ing in annual sessions (aside from special ones), an Executive Board (for 
the composition of which three alternative plans are presented in the Char- 
ter, but which seems likely to include a group of states of chief economic 
importance and other states elected by the Conference), a Tariff Committee, 
such Commissions as may be established by the Conference, a Direetor- 
General and staff, and possibly other organs. Powers and duties of these 
proposed agencies are set out in some detail. Article 84 provides for con- 
sultation and coéperation with other international organizations referred 
to in Article 57 of the United Nations Charter. By Article 86 the ITO 
‘‘shall have legal personality and shall enjoy such legal capacity as may 
be necessary for the exercise of its functions.’’ In the territory of any 
member the Organization is to have, for itself and its representatives, such 
legal capacity, privileges, and immunities as are necessary for the exercise 
of its funtions.'* 

Chapter VIII seems likely to hold special interest for international law- 
yers, since it relates to the settlement of disputes and to interpretation. If 
representations made by one member to another do not result in adjust- 


14 Art. 64. 

15 Art. 65. 

16 International Trade Organization. Hearings before the Committee on Finance, 
United States Senate, Eightieth Cong., First Session on Trade Agreements System and 
Proposed International Trade Organization Charter, Pt. 1, p. 20 (hereinafter cited as 
Hearings). 

17 Art. 68 of the Charter also envisages membership for separate customs territories 
not responsible for the formal conduct of their diplomatic relations. The Havana Con- 
ference is to determine conditions of application of Charter provisions to trust terri- 
tories. The effect upon membership in the ITO of a member’s exclusion from the United 
Nations Organization also remains to be determined. 

18 Art. 87. 
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ment within a reasonable time there may be reference to the Executive 
Board or, with the latter’s approval, to the ITO Conference. The Board 
may refer a matter involving two or more members to arbitration, with 
consent of the members concerned and on terms agreed upon between such 
members and the Board. Rulings of the Executive Board may, at the re- 
quest of an interested member, be reviewed by the Conference, which has 
power to suspend obligations or concessions under or pursuant to the Char- 
ter; if such action is taken the member with respect to which the suspending 
action is taken may, upon giving the required notice, withdraw from the 
ITO. Article 91 relates to references to the International Court of Justice. 
The latter may be asked, by the Conference or the Executive Board, for an 
advisory opinion on legal questions ‘‘arising within the scope of activities”’ 
of the ITO. Any resolution of the Conference or Conference decision shall 
be subject to review by the Court through request from the ITO for an 
advisory opinion, pursuant to the Court’s Statute. Furthermore, at the 
substantially interested’? member of the ITO, the latter 


instance of any ‘‘ 
shall request such an opinion, transmitting a statement of facts and other 
information which the Court may require; pending delivery of an opinion 
by the Court any Conference resolution or decision on the matter involved 
is to have full force and effect, although the Conference may suspend ef- 
fectiveness of such resolution or decision if damage which would result from 
enforcement would be difficult to repair. The advisory opinion of the 
Court in such eases is, it should be noted, to be binding upon the ITO and 
the resolution or decision which has given rise to the request is to be modi- 
fied if it is not in accordance with the opinion. Nothing is said in the Char- 
ter as to binding effect upon individual members.’® 

Chapter IX, on ‘‘General Provisions,’’ provides alternate versions to 
cover relations of a member with a non-member. One of these provides 
that nothing in the Charter is to preclude members from consulting or mak- 
ing commercial treaties or maintaining relations with non-members, pro- 
vided that no member shall seek preferential export or import duties or 
taxes or exclusive advantages in its trade with a non-member.*° The 
Charter is not to be construed to require a member to make disclosures that 
it considers contrary to its security interests, or to prevent a member’s 
taking action under the United Nations Charter for the maintenance of 
international peace and security. The provisions concerning amendments 


19 On the intended meaning of the part of the Charter relative to this subject matter 
(as provisions were formulated prior to the Geneva discussions) see the testimony of 
Leroy Stinebower in Hearings, Vol. I, p. 566. By Art. 92 of the Charter, nothing in 
Chapter VIII thereof is to exclude procedures provided for in the Charter for consulta- 
tion and settlement of differences arising out of its operation. 

20 Art. 93. There is in the same version a provision which envisages suspension (after 
full consultation) of application of Charter provisions for any member if a substantial 
part of the latter’s foreign trade is with a non-member; withdrawal of the member, in 
case there is no satisfactory adjustment, may follow. 
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distinguish between those involving changes in obligations assumed by 
members under the Charter and those not involving such changes. The 
Conference may declare that an amendment of the former type is of such 
nature that all members not accepting it within a period of time specified by 
the Conference shall withdraw from the ITO. The Conference is to eall a 
special session, before the end of the tenth year from the date of the Char- 
ter’s entering into force, for review of its provisions. Without prejudice 
to other parts of the Charter which refer to possible withdrawal, a member 
may, upon giving the required notice of intention to terminate, withdraw 
for itself or its separate customs territories at any time after three years.* 
The effectiveness of the Charter itself (for all states bound by it) may be 
terminated at any time by agreement of three-fourths of the members. 

Perhaps the most striking thing about the proposed Charter is the com- 
prehensiveness of its design. The head of the American delegation at Ge- 
neva has appraised the work of the Preparatory Committee as a ‘‘ miracle’ 
of international codperation.“? That much remains to be decided when the 
Conference on Trade and Employment convenes in Havana is emphasized 
by the alternative provisions formulated on certain matters and by the fact 
that some of the eighteen states represented at Geneva reserved their posi- 
tions on various parts of the instrument. In any ease, there is in prospect 
a multilateral agreement which is not without some flexibility, and an or- 
ganization which is not a ‘‘superstate’’ but essentially a ‘‘medium for eon- 
sultation,’’ ** the operation of which may in the future present many inter- 
national questions of legal as well as economie significance. 

RoBert R. 


INTERVENTION—THE TRUMAN DOCTRINE AND THE MARSHALL PLAN 

While the Marshall proposal for aid by the United States toward Euro- 
pean recovery is often called a corollary of the Truman Doctrine, they differ 
essentially in their aims. While both are directed against the expansion 
of Soviet Russia the Truman Doctrine looks to military aid to Greece and 
Turkey, and the outcome is unknown. The Marshall proposal, on the other 
hand, looks purely to economie aid for the countries of Western Europe 
and professes to disregard political considerations. 

The so-called Truman Doctrine is often called an extension of the Mon- 
roe Doctrine. But this is surely an error. The Monroe Doctrine was 
limited geographically to this continent. It announced that American 
arms would protect the Continent against any effort of Europe to extend 
its system across the Atlantic. Several efforts at European intervention 


21 Art. 97. 

22 Address of Under Secretary Clayton broadeast from Paris, reported in The Wash- 
ington Post, Sept. 11, 1947, p. 1. 

23 Hearings, Vol. I, p. 3 (testimony of Mr. Clayton). 
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were made during the nineteenth century, efforts which always failed. 
The Truman Doctrine has no geographical limits and promises American 
intervention in places where the United States has little or no interest. 
One of the major premises of the Monroe Doctrine was the traditional 
American policy of not intervening in European feuds. The bottom has, 
therefore, been taken out of the Monroe Doctrine by American interven- 
tion abroad, so that the United States has now little moral claim to ask 
Jurope to refrain from extending its political philosophy to this continent. 
Moreover the Truman Doctrine is not a self-denying ordinance but a 
promise to use American dollars, if not more, to stop Communism. Apart 
from the fact that Soviet Russia exemplifies not Communism but National 
Socialism—-the Communist Utopia not having yet arrived—it remains to 
be proved that dollars can stem the advance of a doctrine which finds its 
major source and soil in poverty and misery. President Truman recently 
announced, in describing the Potsdam Declaration, that chaos had been 
brought to Germany by the Nazi Party.t Regardless of the accuracy of 
his ascription, the fact is that chaos prevails in most of Europe and that 
American money, which European peoples naturally are delighted to 
spend, can hardly shore up countries that surrender to the inevitable. It 
shows how fantastie was the half-truth of the idea of ‘‘One World.’’ As 
Senator Root said to Senator Bacon of Georgia in a famous debate on 
Mexico, many ideas, like world government, are logical, but not practical. 

One of the primary interests of the founders of this country, who are 
entitled to be heard in such a dilemma as now confronts the United States, 
is that European ideology must not be imported into this heterogeneous 
population. The founders’ warning was prophetic. The major opposi- 
tion to the Italian Treaty comes from Italian-American societies who resent 
the fate meted out to Italy. In that opposition they have a good ground 
for protest, but it seems pitiful to transfer European problems to this 
soil in the alleged interests of an unachievable Utopia. 

The Marshall Proposal. The so-called Marshall Plan is no plan at all 
but merely undertakes to finance some plan satisfactory to Secretary 
Marshall and the United States Congress if the European countries can 
come to agreement. Russia and her satellites have already declined Ameri- 
ean aid and profess to see in it danger to the aided. They promise to 
defeat the proposal. 

If we should advance any money to Europe in addition to the twenty 
billions already devoted to relief and other purposes it will show that the 
United States is the only country really paying reparations in addition to 
what Russia has looted out of Germany and Austria and her satellites, 
mostly private property. It may be questioned why the United States 
should pay reparations, but it is a result of failing to think about what will 


1 Department of State Bulletin, August 5 and 12, 1945, pp. 153, 208. 
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happen after a war. The psychology of merely defeating the enemy is 
manifestly inadequate. Yet the mores of war forbid thought beyond 
this point. First we spend billions, not, it is true, with a view to destroy- 
ing Europe but having that effect. Now we are to spend new billions to 
restore Europe with the promise that it will be interpreted as American 
imperialism. It may also have that result, since Secretary Marshall 
promises to supervise the expenditure of any funds which Congress may 
advance. But that is not the initial intention. The Russians are wrong 
in charging that it positively will have that result. We can accept Secre 
tary Marshall’s statement that he, at least, has no such intention. He may, 
however, find himself in the position of the British in Egypt after 1882, 
then the United States, already a Balkan power, will become an imperialist 
power. It is simply too early to forecast all future developments. The 
chanees are not weak that the reparations of Italy and other countries 
payable to Russia and her satellites may be siphoned off from American 
loans to Italy and other reparation paying countries. 

The Marshall Plan seems particularly to lack consideration because no 
one can tell what it may cost the United States. We have seen figures 
mentioned of three billions for three years, five billions for four years, 
and seven billions for ten years. The President states that we have 
already contributed twenty billions to Europe since the end of hostilities in 
1945. Europe is now based on the unsound political plan of Potsdam, 
and no amount of American money can change that fact. So long as 
that basis stands any American money raised, as it must be on eredit, will 
be the sheerest palliative and can serve no purpose of recovery. 

There are other dilemmas that must be faced. Europe’s condition is not 
only due to the unfortunate features of the Potsdam agreement, of which 
Russia seems to have taken full advantage, but Eastern Europe has also 
been separated from the West to a considerable extent by the so-called 
Iron Curtain. Eastern Europe normally exports foodstuffs and raw 
materials, as does Russia, but they are not getting in exchange industrial 
goods from the West, goods which they badly need. Although Russia 
hurries to make agreements with her satellites, they can hardly make 
good the deficiency. Eastern Europe, therefore, seems likely to suffer an 
industrial famine, although the Marshall proposal does not contemplate a 
termination of the bilateral treaties made between Eastern countries and 
the West. 

The Marshall proposal seems more likely to finance state socialism, 
although the word ‘‘recovery’’ is frequently employed. At this writing 
(September, 1947), it is unsafe to predict developments, but since Russia 
and her satellites have declared war on the plan, the financing of Western 
Europe might turn into a military measure, leaving recovery an un- 
achieved aim. 

We now learn that France objects to increasing the German output, 
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though the joint chiefs-of-staff have already issued a directive to that ef- 
fect. Great Britain is also said to protest against part of the program. 
Perhaps this is the most significant event of recent years, since it throws 
light on the origins of the war in 1914, however justified the protest. If 
Europe is not to be allowed full production, it seems idle to throw Ameri- 
ean money into the breach. The plan is stymied at the source. 

The countries which possess the fifteen billion dollars of gold and 
foreign exchange that the National City Bank reports are not the 
countries with which the bulk of American trade is done, but some ex 
change is possessed by those countries. Should Secretary Marshall insist 
first on their spending their assets on American goods before receiving 
American bounty? Or will they say, as a British cabinet minister 
threatened the other day, that default in certain loans will follow or that 
the United States in its own interest must finance exports up to eight 
billions a year—the difference between exports and imports—since other- 
wise unemployment will result in the United States? 

There are thus many obstacles which the Marshall proposal must over- 
come. Will the proposal founder on one or more of these obstacles? Only 
the future can give an answer. 

Epwin BorcHarpb 


INTERNATIONAL LAW IN THE CONSTITUTIONS OF THE LANDER IN THE AMERICAN ZONE 
IN GERMANY 


The inclusion in the Weimar Constitution of August 11, 1919, of the 
provision that ‘‘The generally recognized rules of international law are 
valid as binding and integral parts of German Federal law’’? was the 
result of a conscious adoption of what was deemed to be the Anglo- 
American practice with regard to the enforcement of international law 
through municipal law. Dr. Hugo Preuss, Minister of the Interior and 
‘‘father’’ of the Constitution, placed at the head of his original draft 
three fundamental and related principles: that all political authority be- 
longs to the people; that the state should be organized on a federal basis; 
and that the Reich should form a democratie Rechtsstaat within the inter- 
national community.” ‘‘As onee the United States of North America 
entered the circle of the old world of states with an acknowledgment of 
the binding force of international law, so,’’ Preuss stated, ‘‘the new 
German Republic recognizes ... the validity of the law of nations.’’ 
In Section 2 of Article VI of the United States Constitution Preuss per- 
eeived the recognition of a new democratic principle which marked the 
beginning of a fundamental change in the structure of international 


1 Artikel 4. Die allgemein anerkannten Regeln des Volkerrechts gelten als bindende 
Bestandteile des deutschen Reichsrechts. 

2 Hugo Preuss, Reich und Linder: Bruckstiicke eines Kommentars zur Verfassung des 
Deutschen Reiches, Berlin, 1928, p. 81 ff. 
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society. The individual, whose relations with the world community had 
hitherto been mediatized by absolute princes and cabinets, was now to come 
into immediate contact with international law, which would henceforth 
be binding as an integral part of the internal law directly upon all organs 
of the state and upon individuals.* 

It is clear from the proceedings of the Weimar Assembly that not all of 
its members were activated by like motives in accepting the provisions of 
Article 4. Dr. von Simson considered that the article ‘‘desires to express 
the maxim dominant in Anglo-American jurisprudence and state practice 
that generally recognized rules of international law are binding not only 
on the state, but on individuals as well.’’ The real motive for his support 
of the principle appears, however, in his further statement that ‘‘The inelu- 
sion of this provision in the Constitution is desirable because it represents 
an acknowledgement of the value and validity of international law and be- 
cause it renders it difficult for our enemies to make the incorrect statement 
that international law is less respected in Germany than in England and 
America.’’* One member, indeed, opposed the article on the ground that 
it would ‘‘produce the impression that the German Volk indicts itself on 
account of its former attitude toward international Jaw and makes an obei- 
sance before non-German international law. It is worthy of notice that 
England during the War violated international law more widely than did 
Germany.’’® <A later commentator expressed a widely-held view when he 
characterized Article 4 as ‘‘a concession to Americanism.”’ ® 

It is probable that similar mixed motives influenced the constituent as- 
semblies and electorates of the German Linder in the United States Zone 
which in the latter part of 1946 adopted constitutions containing provi- 
sions modeled upon Article 4 of the Constitution of the former Reich.’ 


8On the drafting of Article 4 see Verhandlungen der verfassunggebenden Deutschen 
Nationalversammlung, Bde. 326, 327, 336 (cited hereafter as ‘‘Verhandlungen’’); and 
Preuss, work cited, pp. 80-84; Gustav A. Walz, Vélkerrecht und staatliches Recht: Unter 
suchungen iiber die Einwirkungen des Volkerrechts auf das innerstaatliche Recht, Stutt- 
gart, 1933, p. 300 ff.; Rudolf A. Métall, Das allgemeine Vélkerrecht und das innerstaat- 
liche Verfassungsrecht, in Zeitschrift fiir Volkerrecht, Vol. XIV (1928), p. 161 ff.; 
Alfred Verdross, Die Einheit des rechtlichen Weltbildes auf Grundlage der Vélkerrechts 
verfassung, Tiibingen, 1923, p. 111 ff. 

4 Verhandlungen, Bd. 336, p. 406. 

5 Dr. Kahl, same, p. 31. 

6 Max Fleischmann, Die Einwirkung auswartiger Gewalten auf die deutsche Reichs- 
verfassung, Halle, 1925, p. 23. 

7 Constitution of the Republic of Bavaria, passed by the Constitutional Assembly, Oct. 
26, 1946, and ratified by the voters of Bavaria, Dee. 1, 1946; Constitution of the State 
of Hesse, passed by the Constitutional Assembly, Oct. 26, 1946, and ratified by the voters 
of Hesse, Dec. 1, 1946; Constitution of Wuerttemberg-Baden, passed by the Constituent 
Assembly, Oct. 24, 1946, and ratified by the voters of Wuerttemberg-Baden, Nov. 24, 1946. 
For the German texts, see Constitutions of Bavaria, Hesse, and Wuerttemberg-Baden, 
Office of Military Government (U. S.), 15 February 1947. The parallel English trans- 
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The United States Military Governor has asserted that the constitutions of 
the Lander are ‘‘German in origin, spirit, and preparation.’’* It is 
natural, therefore, that they should reflect earlier German experience in 
the enforcement of international law through municipal law, and that they 
should attempt to obviate certain interpretations of Article 4 of the 
Weimar Constitution which distorted, and, in some important cases, practi- 
cally nullified, its provisions. Under the further influence of American 

’ practice, reinforced by the necessity of obtaining the approval of the oe- 
cupation authority, the Linder of the United States Zone have adopted the 
following constitutional provisions relating to the position of international 
law in the internal legal system: 


Bavaria: 

Article 84. The generally recognized principles of interna- 
tional law are valid as part of domestic law. 

(Die allgemein anerkannten Grundsatze des Volkerrechts gelten 
als Bestandteil des einheimischen Rechts.) ° 

Hesse: 

Article 67. The rules of international law are valid as part of 
the law of the State without requiring express incorporation in 
the law of the State. No law is valid which conflicts with such 
rules or with a State treaty. 

(Die Regeln des Volkerrechts sind bindende Bestandteile des 
Landesrechts, ohne dass es threr ausdriicklichen Umformung in 
Landesrecht bedarf. Kein Gesetz ist giiltig, das mit solchen 
Regeln oder mit einem Staatsvertrag in Widerspruch steht.) 

Article 68. No one may be ealled to account for pointing out 
facts that constitute an infringement of obligations under inter- 
national law. 

(Niemand darf zur Rechenschaft gezogen werden, wenn er auf 
Tatsachen hinweist, die sich als eine Verletzung vélkerrechtlicher 
Pilichten darstellen.) 


lations, prepared by the Civil Administration Division, and quoted in the following para- 
graph, are not altogether accurate. 

8 Same, ‘‘Introduction,’’ p. 1. 

9° The Constitution of Bavaria also provides that: 


Article 181. The right of the Bavarian State, within the limits of its competence, 
to conclude State treaties remains unaffected. 

(Das Recht des Bayerischen Staates, im Rahmen seiner Zustandigkeit Staatsver- 
triage abzuschliessen, bleibt unberiihrt.) 

Article 182. The State treaties formerly concluded, especially the treaties with 
the Christian Churches of 24 January 1925, remain in force. 

(Die friiher geschlossenen Staatsvertrage, insbesondere die Vertrége mit den christ 
lichen Kirchen vom 24 Januar 1925, bleiben in Kraft.) 

10 The Constitution of Hesse also provides that: 


Article 69. Hesse declares its attachment to peace, freedom and the comity of 
nations. War is outlawed. 

Every act undertaken with the intention of preparing for war is unconstitutional. 

(Hessen bekennt sich 2u Frieden, Freiheit, und Volkerverstandigung. Der Krieg 
ist geachtet. 

Jede Handlung, die mit der Absicht vorgenommen wird, einen Krieg vorzubereiten, 
ist verfassungswidrig.) 


| 
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Wuerttemberg-Baden: 

Article 46. The generally recognized rules of international law 
are binding integral parts of the law of the State. They are bind- 
ing for the State and for the individual citizen. 

The rights granted to foreigners by international law may be 
claimed by them, even though they are not set forth in State 
legislation. 

(Die allgemein anerkannten Regeln des Vdolkerrechts sind 
bindende Bestandteile des Landesrechts. Sie sind fiir den Staat 
und fiir den einzelnen Staatsbiirger verbinblich. 

Die durch das Vélkerrecht Auslindern verbrieften Rechte 
kdnnen von diesen geltend gemacht werden, auch wenn sie nicht 
durch Landesgesetz ausgesprochen sind.)" 

A mere reading of the above constitutional texts may produce the im- 
pression that they ensure the legal supremacy of international law over 
municipal law. Such was the general conclusion drawn in non-German 
legal cireles from Article 4 of the Weimar Constitution, which, at first 
sight, appeared to represent a complete repudiation of German positivist 
doctrine and of monistic and pluralistic theories based upon the primacy 
of state law. Since the new texts, and especially those of Bavaria and 
Wuerttemberg-Baden, are obviously modeled upon Article 4, it seems 
clearly proper to interpret their possible meaning in the light of German 
juristie doctrine and the constitutional experience of the Republic. 

A tendency to restrict the apparent meaning of Article 4 emerged in the 
discussions of the Weimar Assembly. Dr. Preuss’ original draft had 
provided that the Reich should recognize das geltende Vélkerrecht. The 
substitution in the final text of the phrase allgemein anerkannten Regeln 
was made, the drafter explained, at the instance of the Ministry of Justice, 
which considered that omission of the qualifying term allgemein might 
be interpreted to mean that rules deemed by the English and Americans 
to be part of international law would be binding also upon Germany.’” 


11 The Constitution of Wuerttemberg-Baden provides also that: 

Article 47. Any action undertaken with the intention of disturbing peaceful inter 
national codperation, especially of preparing for war, is unconstitutional. 

(Jede Handlung, die mit der Absicht vorgenommen wird, eine friedliche Zusam 
menarbeit der Volker zu stoéren, insbesondere die Fiihrung eines Krieges vorzube 
reiten, ist verfassungswidrig.) 

12 Verhandlungen, Bd. 326, p. 32. Dr. Zweigert, Minister of Justice, considered that 
Article 4 would be objectionable only if it were construed to mean that express provisions 
of German law could be abrogated by international law (Volkerrecht bricht Landesrecht). 
‘*This result,’’ he said, ‘‘is, however, avoided, since the article is restricted to generally 
recognized principles of international law. It is obvious that a principle of international 
law which is contrary to an express provision of German law is not generally recognized.’’ 
Same, p. 406. 

Preuss’s own view was not free from ambiguity: ‘‘It is not perhaps always possible,’ 
he stated, ‘‘to determine with mathematical precision what is ‘generally’ recognized; 
but there is no doubt that rules of international law which are not recognized by all the 
Great Powers are not rules of international law. But here also one must not juggle 
concepts on the point of a needle.’’ Same, p. 32. 
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Dr. Kahl, reporter for the Constitutional Committee, stated that Article 4 
was approved with the understanding that a rule of international law 
would be valid as being ‘‘generally recognized’’ only if it had been recog- 
nized by Germany, and that the element of general recognition would be 
lacking if the alleged rule should contradict an express provision of German 
law.’* The content and meaning of ‘‘generally recognized principles,’’ 
Dr. Kahl asserted, remains uncertain and controversial. Such principles 
are, ‘‘in fact, only what the Anglo-American legal conception sets up as 
a rule.’’** To go beyond the interpretation placed upon the article by 
surrender Germany to the arbitrariness of 


the Committee would be to 
those states which claim universal validity for their own international 
legal conscience.’’ 

The view that purported rules of international law are not binding upon 
Germany unless recognized by it has been generally accepted by German 
doctrinal writers.1® Not all, however, have been willing to admit the 
logical conclusion to which such a premise necessarily leads, namely, the 
primacy of internal over international law, and, consequently, the nega- 
tion of the legal character and binding force of international law. Such 
a doctrine, if tenable, would clearly obviate the possibility of a conflict 
between international law and German law, since the enactment of the 
latter would in itself be conclusive evidence of the legal invalidity of the 
alleged rule of international law which it would apparently contradict. 
International law, according to this conception, would not form a universal 
and valid legal system, but would constitute merely a series of internal 
laws relating to matters of external conecern—an diusseres Staatsrecht * or 
Untergesetzesrecht..® 


13 Same, p. 1208. Dr. Heintze had suggested that the article be amended to include 
the phrase das vom Deutsche Reiche anerkannte Recht. Same, Bd. 326, p. 33. 

14 Same, p. 406. 

15 Same, p. 31. Gustav Stresemann considered that adoption of Article 4 would create 
‘a serious danger that we will be placing a noose about our own necks.’’ 

16 See the authorities collected by Métall, work cited, pp. 168, 169, and Walz, work 
cited, pp. 308, 309. Walz considers that it would be grotesk to hold that Article 4 gave 
internal force to principles to which Germany had not agreed. Another writer maintains 
that ‘‘The correctness of this opinion results with absolute necessity from the fact that 
Germany, not only because of its greatness, but above all because of its political position 
and cultural significance, belongs to those states which must decisively influence inter- 
national intercourse. It further results from the peculiar social structure of the inter- 
national legal community. No state is bound by a principle of international law in the 


formation of which it has not participated, or which, in so far as it has been established 
by other states, it has not acknowledged as binding upon itself.’’? Elisabeth Mohr, Die 
Transformation des Volkerrechts in deutsches Reichsrecht, in Internationalrechtliche Ab- 
handlungen, Bd. 22, Abh., Berlin-Grunewald, 1934, p. 43. 

17 See, for example, Albert Zorn, Grundziige des Voélkerrechts, Leipzig, 1903 (2d ed.), 
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German courts have, on several occasions, appeared to express their 
agreement with the above view. The Reichsfinanzhof, in a decision of 
October 19, 1921, rejected the contention that a new tariff law was, accord- 
ing to generally recognized principles of international law, invalid within 
the occupied zone, in stating: ‘‘This court cannot... agree with the 
plaintiff’s citation of Article 4 of the Constitution because, within its 
meaning, a generally recognized rule of international law must be one 
which has been recognized by Germany.’’'® The Oberlandesgericht of 
Darmstadt held, on December 20, 1926, that ‘‘Principles of international 
law are applicable only in so far as they have been recognized to be a part 
of municipal law, either through express enactment, through customary 
law, or by conclusive acts.’’ °° 

Judicial practice, however, has generally been more liberal than judicial 
pronouncement or juristic theory, and the judges of the Republic did not 
in their actual application of customary international law demand evidence 
of the acceptance by Germany of any particular rule. Rather, they as- 
sumed, as did Lord Alverstone in the West Rand case,** that whatever 
had received the common consent of civilized countries must have received 
the consent of their own, and that it could hardly be supposed that a 
Kulturstaat would repudiate a rule widely and generally accepted by 
others. Thus the obligatory character of international law was reconciled 
with the logical exigencies of positivist theory.*° 

There is always the danger, however, that the German courts of the 
future, under the influence of a recrudescent nationalism and a desire to 
evade the consequences of the peace settlements, may resort to theories of 
a ‘‘higher law’’ destructive of international obligations. It is hardly to 
be anticipated that the dominant German legal and political tradition will 


18 See, for example, Leo Wittmayer on the Primat eigenstaatlicher Rechtsordnung, in 
Zeitschrift fiir Vélkerrecht, Vol. XIII (1924-1926), p. 12; and Max Wenzel, Juristische 
Grundprobleme, Berlin, 1920, Vol. I, p. 387, who states: ‘‘The norms of international 
law have as many bases of validity as there are states, and, therefore, legal systems which 
have participated in their formation.’’ 

19 Entscheidungen des Reichsfinanzhofs, Vol. VII (1921), p. 102. 

20 Zeitschrift fiir Volkerrecht, Vol. XIV (1927-1928), p. 594. 

21 Compare West Rand Gold Mining Co., Ltd., v. The King (1905), 2 K. B. 391, 406, 
407. 

22 Compare with the decisions cited in the preceding paragraph those of the Prussian 
Kompetenzgerichtshof in the case of Von Hellfeld v. the Russian State, Jan. 25, 1910, 
in which the court rejected the conception of international law as ‘‘external public law’’ 
in holding that ‘‘the contention of the creditor that international law is applicable only 
in so far as it has been adopted by German customary law, lacks foundation in law. 
Such a legal maxim would, moreover, if generally applied, lead to the untenable result 
that in the intercourse of states with one another, there would not obtain a uniform sys- 
tem—international law—but a series of more or less diverse municipal laws of the indi- 
vidual states.’’? This JOURNAL, Vol. V (1911), p. 490, 514; Zeitschrift fiir internationales 
Recht, Vol. XX (1910), p. 416. 
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be completely exorcised by the enactment of constitutional texts. In 1922 
the Reichsgericht, without referring to the provisions of Article 4 of the 
Constitution, held: 


that the right of a belligerent state to self-preservation is superior to 
all rules created by treaties is a subsisting and recognized principle of 
international law, effective also under the Hague Regulations on Land 
Warfare; and a state may in case cf necessity depart from the latter 
code.** 


In a series of cases the Reichsgericht developed the doctrine that judicial 
protection of the political interests of the state is justifiable in a higher 
sense, although it may be contrary to treaties and laws concluded or 
adopted under duress. The functions of the state are not exhausted in 
the enforcement of its legal order; the natural right to defend the political 
interests of the state is paramount and inalienable.** The underlying 
rationale of these decisions has been expressed by a leading commentator 
in the following terms: 


Article 4 obviously does not relate to the provisions of the so-called 
Peace Treaty of Versailles. The ‘‘recognition’’ of this instrument of 
coercion was expressly refused by two Great Powers, the United 
States of North America, and Russia, in addition to China. ‘‘Gen- 
erally recognized’’ the ‘‘Treaty’’ is not, but only its ” 


During the life of the Republic a number of jurists advanced an inter- 
pretation of Article 4 according to which the generally recognized prin- 
ciples of internaticnal law were elevated to the rank of constitutional law. 
The Constitution, therefore, incorporated the principle pacta sunt servanda, 
and, since a state might not unilaterally modify or abrogate a rule of inter- 
national law, a statute contrary to a treaty or to a rule of customary inter- 
national law would be unconstitutional.*® This interpretation was not 


23 Decision of Nov. 1, 1922, Entscheidungen des Reichsgerichts in Zivilsachen (cited 
hereafter as RGZ), Vol. 105, p. 326; Fontes Juris Gentium, Berlin, 1931, Ser. A, See. IT, 
T. 1 (cited hereafter as Fontes), pp. 180, 671. 

24 See, Reichsgericht decision of March 27, 1924, 54 Juristische Wochenschrift, 1924, 
p. 1531; Fontes, pp. 1, 721. Also, decision of March 14, 1928, Entscheidungen des 
Reichsgerichts in Strafsachen, Vol. 62, p. 65 (cited as RGSt.); Fontes, p. 834. This 
line of cases, some of which are not officially reported, are discussed by Lawrence Preuss, 
‘“Tnternational Law and German Legislation on Political Crime,’’ in Transactions of 
the Grotius Society, Vol. XX (1934), pp. 93-95. 

25 Walz, Vélkerrecht und staatliches Recht, p. 391. On National Socialist attitudes, 
see, for example, L. Preuss, ‘‘ National Socialist Conceptions of International Law,’’ in 
American Political Science Review, Vol. XXIV (1935), p. 596 ff. 

26 See Josef L. Kunz, Volkerrechtliche Bemerkungen zur osterreichischen Bundesver- 
fassung, in Annalen des Deutschen Reichs, 1921/1922, p. 320 ff., and authorities collected 
by Walz in work cited, pp. 327-330. 

Compare, however, the decision of March 2, 1933, 67 RG@St. 130, in which the Reichs- 
gericht stated: ‘‘The view occasionally advanced by writers that even in internal matters 
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adopted in judicial practice, but its influence may perhaps be perceived in 
the Constitution of Hesse which provides (Article 67) that ‘‘No law is 
valid which conflicts with such rules (of international law) or with a State 
treaty,’’ and, furthermore, establishes a Staatsgerichtshof with the power 
of judicial review (Articles 130-133).*7 It appears to be the clear purpose 
of Article 69 of the Constitution of Hesse and Article 46 of the Constitu- 
tion of Wuerttemberg-Baden,** which declare every act in preparation for 
war to be unconstitutional, to avoid a repetition of those decisions in which 
the Reichsgericht has held to be treasonable the betrayal of information con- 
cerning secret rearmament and other military measures undertaken in vio- 
lation of treaty engagements and national law.*° 


the abrogation of provisions contained in international treaties requires an amendment of 
the Constitution, finds no support in Articles 4 and 45, or elsewhere in the Constitution.’’ 

26a The courts of the Second Reich and the Republic applied the same principles as to 
conflicts between international law, whether conventional or customary, and statutes as 
have those of the United States. See, for example, the decisions of the Reichsfinanzhof, 
Aug. 8, 1928, Entscheidungen des Reichsfinanzhofs, Vol. 24, p. 73; and of the Reichs- 
gericht, 67 RGSt. 130, in which the court, in making a clear distinction between the inter- 


nal and external validity of international law, stated: ‘‘... There is no doubt that 
treaties with foreign states which relate to matters of German legislation . . . have the 


force of law not merely as between the states but also directly as regards the internal 
organs of the state, in particular the courts and administrative authorities. However, this 
is the case only—just as with any other municipal statute—so long as the legislature has 
not repealed or limited the validity of the treaty by a new statutory provision, which 
must be decisive as regards the organs of the state and individuals. As Germany alone, 
in virtue of her internal sovereignty, can decide what belongs to the generally recognized 
rules of international law within the meaning of Article 4 of the Constitution, so it lies 
within her discretion to promulgate legislation conflicting with the provisions of a 
treaty.’’ 

27 To a limited extent the same object may be attained by Article 61 (1, 2) of the 
Constitution of Bavaria, which provides: ‘‘The Constitutional Court (Staatsgerichtshof) 
renders decision on charges brought against a member of the Cabinet. . . . The charge 
against a member of the Cabinet is that he has intentionally violated the Constitution 
or a law (ineluding a generally recognized principle of international law declared by 
Art. 84 to be a valid part of domestic law).’’ 

28 See note 10, above. Articles 91 and 92 of the Constitution of Wuerttemberg-Baden 
also establish a Staatsgerichtshof with a power of judicial review over statutes, ordi 
nances, administrative decrees, and administrative acts. 

29 See especially the Zeigner and von Ossietsky cases, discussed by L. Preuss, as cited 
in note 24, above. 

Article 68 of the Constitution of Hesse, which provides that ‘‘No one may be called 
to account for pointing out facts that constitute an infringement of obligations under 
international law,’’ appears to have been enacted for the purpose of preventing such deci- 
sions as those cited in the preceding note. See the decision of March 14, 1928, 62 RGSt. 
65, Fontes, p. 834, in which the Reichsgericht affirmed the conviction of an editor charged 
with revealing information concerning secret rearming. The court rejected the conten 
tion of the appellant that the exposure of illegal acts could not be deemed prejudicial to 
the welfare of the Reich, since the interests of the state are confined to the realization 
of its legal will. Such a dostrine, the court said, could not be accepted without qualifica- 
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The new constitutions of Hesse and Wuerttenberg-Baden contain provi- 
sions which are obviously designed to terminate the controversy over the 
issues raised by Triepel’s Transformationstheorie, and since continued with 
rising fury by adherents of the dualist and monist views of the relation be- 
tween international law and municipal law. Article 67 of the former in 
strument, which provides that the rules of international law are valid 
‘‘without requiring express incorporation in the law of the State,’’ and 
Article 46 of the latter, which contains a provision to the same effect, seek 
to produce the legal consequence intended by the drafters of the Weimar 
Constitution by the inclusion in the language of Article 4 of the phrase 
bindende Bestandteile.° Dr. Kahl had, during the discussions in the 
Weimar Assembly, objected to the Preuss draft on the ground that it con- 
tradicted the fundamental principle that international law is ‘‘a law of 
states. It confers (he said) rights and duties only upon states; for indi- 
viduals it is res inter alios acta. Corresponding legislation is required, 
therefore, if it is to have an immediate legal effectiveness for individuals.’’ *! 
Dr. Preuss stated in reply that it was the purpose of the provision to ensure 
that the rules of international law should, without the necessity of transfor 
mation by statute, possess legal validity in the internal sphere. Although 
it was true, as contended by Dr. Kahl, that the predominant doctrinal view 
was that international law binds only states as such, and not their organs 
and citizens directly, it was precisely the purpose of the new provision to 
advance beyond that position. ‘‘I am of the opinion,’’ Preuss stated, ‘‘that 
the dogma that international law can bind the members of a state only 
through the intermediary of legislation is not unqualifiedly tenable.’’ ** 

In his later commentary Preuss again referred to the Wortstreit regard- 
ing the juristic construction of Article 4. Its legal significance, he main- 
tained, is not dependent upon the interpretation placed upon it either by 
dualists or monists, for 

. . The positive principle of law contained in Article 4 is not in 
itself opposed to a construction which bases the internal legal validity 
of international law upon internal legislation, and especially upon the 


tion, especially in cases involving foreign relations and state security. In any event, the 
appellant could not derive any right directly from a treaty. 

30 See the statement by Dr. von Simson, Verhandlungen, Bd. 326, p. 407. Dr. Hauss 
mann had introduced before the Constitutional Committee a counter-proposal which pro- 
vided that ‘‘State treaties and generally recognized principles of international law shall 
be operative in the relations of the German Reich to foreign states... .’’ He withdrew 
his amendment when it was pointed out in an article by Alfred Verdross (Reichsrecht und 
internationales Recht: eine Lanze fiir Artikel 3 des Regierungsentwurfes der deutschen 
Verfassung, in Deutsche Juristen-Zeitung, Vol. XXIV (1919), cols. 291, 292) that the 
phrasing of the proposal would defeat the purpose of making international law directly 
binding upon individuals. Same, p. 406. 

31 Same, p. 31. 

82 Same, p. 32. 
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constitution. . . . Article 4, indeed, can serve as a basis for this con 
struction, which views it as forming a ‘‘general, perpetual transformer 
of common international law’’ into rules which possess legal validity 
internally. Within the sphere of its application the positive provision 
of Article 4 removes the internal validity of international law from the 
strife of doctrine. Within the sphere of the Constitution and in ap- 
propriate cases, every one must from now on observe and apply the 
generally recognized rules of international law as a law binding upon 
them directly, whether he is in other respects an adherent of the monist 
or the dualist theory, of the supremacy of international law or of the 
law of the state. In any event, the adherents of one theoretical view 
will see in Article 4 a declaratory, and those of the other view a con 
stitutive, significance. For those who see in international law a higher, 
because an all-embracing, legal order, Article 4 will merely declare in 
express terms what would be valid without it on general legal prin- 
ciples. On the other hand, those who trace all valid law to the com- 
mand of the state are given this unequivocal command in Article 4. 
In either case the legal principle contained in Article 4 must undoubt- 
edly be followed ; therein lies its practical significance under all cireum- 
stances. Whether it is observed as a declaratory or a constitutive legal 
principle is a matter of indifference.** 

Despite the divergent constructions placed by jurists upon Article 4, the 
courts of the Republic were able, save in a few cases involving strong politi- 
eal factors,** to steer clear of the factional strife of the opposing schools. 
Recognizing that the obligatory character of international law is not de- 
pendent upon the adequacy of the municipal legislation enacted for its en- 
forcement, the courts, in general, held that the question whether transfor- 
mation is required in any given case can be answered only on the basis of 
the concrete content of the rule of international law concerned.** The duty 
of the state to fulfill an international obligation is, therefore, a duty of the 
legislature to make the obligation effective whenever legislation, according 
to its constitutional system, is essential to accomplish the object in view. 
The problem presented to the German courts was not peculiar to the econsti- 
tutional system of the Weimar Republic. It exists in the United States, 
*‘international law as a 
part of the law of the land.’’ That the courts possessed a clearer insight 
than did the more doctrinaire jurists may be judged from the following 
statement of the Reichsgericht in a decision of March 29, 1928: 


notwithstanding general acceptance of the maxim 


33 Reich und Lander, pp. 94, 95. 

34 See, for example, the decision of the Reichsfinanzhof, June 28, 1926, in which the 
court entered into a lengthy discussion of Monismus versus Dualismus in holding invalid 
an ordinance of the Interallied Rhineland High Commission. Zeitschrift fiir Vélker- 
recht, Vol. XIV (1928), p. 440. 

35 “*Tt follows exclusively from the substantive content of the norm of international 
law whether an intermediate state act is required in order to bind state organs and indi- 
viduals legally—to confer on them rights and duties, or whether this legal obligation is 
imposed directly by the norm of international law itself.’’ Hugo Preuss, work cited, 
p. 92. 
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The Treaty of Versailles is an international treaty and therefore cre- 
ates rights and obligations only between the contracting states. It has, 
indeed, received internal foree in the German Reich through the Law 
of July 16, 1919, but an individual is entitled to advance claims on the 
basis of its provisions only in so far as this ean be determined with 
complete clarity from the treaty itself, i.e., when the content, purpose 
and tenor of the specific provision are so adapted as to exercise an effect 
in private law without the necessity of further international or munici- 
pal action.*® 

The enforcement of international law through municipal law will not pre 
sent any serious legal problem in the constitutional life of the new German 
Lander of the United States Zone. The practical legal issues which devel 
oped during the life of the Republic appear to have been resolved, in so 
far as this can be done through the adoption of constitutional texts. Article 
4 of the Weimar Constitution, upon which the new provisions are based, 
could, in fact, have been derived from the practice of the Second Reich, 
which had already arrived at results similar to those reached in Great Brit- 
ain and the United States.*7 Since Article 4 was less of an innovation than 
its framers supposed, it is perhaps unfortunate that the Anglo-American 
example should have been adduced, thus identifying its basie principle with 
an alien dostrine. The storms of juristic controversy which raged about 
Article 4 during the life of the Weimar Republic could not wholly obscure 
the political motives which produced them. The insistence by nationalist 
groups upon the dualist conception was merely the juristiec formulation of 
resistance to the terms of the Peace Settlement, and the accession of the 
Nazi regime to power only served to accentuate and to give political force 
to the extremist view. The dualist conception is not, despite its theoretical 
shortcomings, necessarily hostile to the notion of the supremacy of inter- 
national law. In maintaining that international law is directly binding 
solely upon the state it does not deny that the state is under the inescapable 
obligation to give to that law internal legal effect. One may suspect that 
monists have opposed the dualist view primarily because of its tendency to 


36122 RGZ 7; Fontes, pp. 147, 836. Also decision of May 2, 1929, 124 RGZ p. 204; 
Fontes, pp. 23, 859. Compare the Advisory Opinion of the Permanent Court of Inter- 
national Justice in the Jurisdiction of the Courts of Danzig case, Publications of the 
Court, Series B, No. 15; Hudson, World Court Reports, Vol. II, p. 237. 

Writing in terms with which a dualist might agree, Hans Kelsen has stated: ‘‘Cer- 
tainly there are norms of international law which are not intended for direct application 
by the judicial and administrative organs of the State. An international treaty to the 
effect that a State has to treat a minority in a particular manner can, for instance, have 
the meaning only that the State has to enact, through its legislative organ, an adequate 
statute which is to be applied by its courts and administrative organs. But the treaty 
may be formulated in such a way that it can be applied directly by the courts and admin- 
istrative organs. Then transformation of international law into national law—by a 
legislative act of the State—is superfluous. .. .’’ General Theory of Law and the State, 
Cambridge, Mass., 1945, p. 379. 

37 Walz, in Zeitschrift fiir Volkerrecht, Vol. XIII (1924-1926), p. 172. 
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merge with the conception of Staatsrechtsprimat. Beeause of its associ- 
ation with traditional German theories of state supremacy the dualist con- 
ception may present a real danger, for juristic theories, when inspired by 
nationalist sentiment, tend to harden into legal facts. The new constitu- 
tions of the three Lander in the United States Zone seek to obviate this 
danger. Since they are probably intended to be the prototypes of the con- 
stitution of the future German state (whether composed of the Ldnder of 
two or three of the zones of occupation, their provisions relating to inter- 
national law may represent some advance over the situation which prevailed 
under the Republic. Whether this advance proves to be real rather than 
apparent will depend upon the sincerity of the German people and the 
effectiveness of the international control by which they are held to their 
own professions. 
LAWRENCE PREUSS. 


EFFORTS TO CURB DANGEROUS PROPAGANDA 

Propaganda, particularly through the medium of the radio, becomes a 
grave menace to peace when used by an aggressive state to stir up hatred, 
revolution, and war.’ In the preparation and commission of his crimes 
against the peace of the world Hitler made propaganda into a lethal 
weapon and, as we all know, the development of radio toward this end was 
one of the most pernicious accomplishments of the Nazi machine. 

This being the case, one might have expected to see post-war planners 
devote considerable attention to the task of curbing subversive and aggres- 
sive propaganda. Surprisingly enough, however, nothing definite along 
this line was accomplished at San Francisco. Although the Security 
Couneil, under Article 39 of the Charter, surely has the right to deal with a 
case of propaganda which it considers to be a ‘‘threat to the peace, breach 
of the peace, or act of aggression,’’ no direct mention of pernicious propa- 
ganda appears in the Charter. 

Despite this absence of any reference to propaganda in the Charter, the 
United Nations has not been blind to its dangers. A number of current 
UN activities offer an opportunity to approach the matter from various 
angles. At the suggestion of Yugoslavia, the following item has been 
added as part of the provisional agenda of the second regular session of 
the General Assembly: 


Recommendations to be made with a view to preventing the dissemina- 
tion with regard to foreign states of slanderous reports which are 
harmful to good relations between states and contrary to the purposes 
and principles of the United Nations.* 


1 Whitton and Herz, ‘‘The Radio in International Politices,’’ in Childs and Whitton, 
Propaganda by Short-Wave, Princeton, 1942, Chapter I. 


2UN Weekly Bulletin, September 16, 1947, p. 369. 
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Furthermore, any future disarmament treaty might well include provi- 
sions designed to curb the psychological along with the material weapons 
of warfare.* The International Law Commission (ILC), envisaged by the 
UN Commission on the Progressive Development of International Law 
and its Codification in its recent report, could consider aggressive propa- 
ganda as one of the ‘‘offences against the peace and security of mankind’’ 
whose codification it is proposed to undertake.*| The ILC might also in- 
clude this category of offences in its proposed ‘‘code of international penal 
law.’’® This movement is of further interest to the jurist because some 
types of propaganda are already recognized as constituting acts in viola- 
tion of established rules of international law.® Also the campaign against 
a certain kind of propaganda is part and parcel of the movement for the 
repression of terrorism, to which international lawyers gave considerable 
attention during the years just prior to the war.’ It is claimed that states 


3 Text proposed by the Legal Committee (Moral Disarmament), Conference for the 
Reduction and Limitation of Armaments, Conference Documents, Vol. II (IX. Disarma- 
ment. 1935. IX. 4), p. 702: 

The H. C. P. undertake to adopt legislative measures empowering them to pena- 
lize: . . . Inciting publie opinion by direct public propaganda with a view to for- 
cing the State to embark upon a war of aggression. 3. Participation in or support 
of armed bands organized in the territory of the State, which have invaded the terri- 
tory of another State; 4. The dissemination of false news, reports or of documents 
forged, falsified or inaccurately attributed to third parties, whenever such dissemina- 
tion has a disturbing effect upon international relations and is carried out in bad 
faith. 5. Causing prejudice to a foreign State by maliciously attributing to it acts 
which are manifestly untrue and thus exposing it to public resentment or contempt. 

4U. N. Committee on the Progressive Development of International Law and its Codi- 
fication, Report of the U. S. Representative (Philip C. Jessup), Department of State 
Bulletin, Vol. XVII, No. 420 (July 20, 1947), pp. 121-127. UN doc. US/A/AC.10/4, 
June 19, 1947. 

5 Pella, La Répression des Crimes contre la personalité de l’Etat, in Académie de Droit 
International, Recueil des Cours, Vol. 33 (1930), pp. 677, 805. 

6 While the international law of this subject is still uncertain and incomplete (another 
reason why it is worth the study of experts on codification), there seems to be agreement 
that subversive activities against foreign states, if emanating directly from the Govern- 
ment or organizations receiving from it financial support, engage the international re- 
sponsibility of the state: L. Preuss, ‘‘International Responsibility for Hostile Propa- 
ganda against Foreign States,’’ in this JOURNAL, Vol. 28 (1934), p. 649 ff. See P. B. 
Potter, L’Intervention en droit international moderne, in Académie de Droit Inter- 
national, Recueil des Cours, Vol. 32 (1930), p. 622. Also see Oppenheim (Lauterpacht), 
International Law, Vol. I, Peace, pp. 238-240, and authorities therein cited; C. C. Hyde, 
International Law, Chiefly as Interpreted and Applied by the United States, 1945 (2d 
ed.), Vol. I, p. 605 ff. 

7 After Yugoslavia appealed in 1934 to the League of Nations with regard to alleged 
activities of Yugoslav terrorists in Hungary, the Council set up a committee of experts 
to study the matter (0. J., 1934, p. 176). This committee prepared a draft convention 
considered later by the Assembly (Off. J., 1986 Assembly, Special Suppl. No. 155, p. 
135). The Council, in 1937, decided to convene an international conference to consider 
the matter: Monthly Summary, May, 1937, p. 102. See also Kuhn, ‘‘The Complaint of 
Yugoslavia against Hungary with Reference to the Assassination of King Alexander,’’ 
this JOURNAL, Vol. 29 (1935), p. 87. 
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whose security is menaced by propaganda campaigns originating abroad 
may evoke, as measures of legitimate self-defence, the right to retaliate 
which, in the case of radio, takes the form of ‘‘jamming’’ offensive 
messages.® 

UNESCO, too, has the problem on its agenda. As part of its program 
in the field of mass communication this organization plans to cooperate 
with the United Nations in the preparation of a report on the obstacles to 
the free flow of information and ideas, concerning itself with ‘‘all restric- 
tions on the flow of information and ideas across international boundaries, 
and with the suppression and distortion of information and ideas by any 
influence.’’ 

But the most direct attack on propaganda as a threat to peace is likely to 
come through still another United Nations channel—the Conference on 
Freedom of Information and of the Press, scheduled to be held in Geneva 
next Spring, in accordance with a resolution adopted by the General As- 
sembly on December 14, 1946.'° In this resolution it is recognized that 
freedom of information cannot be absolute, but ‘‘requires as an indis- 
pensable element the willingness and capacity to employ its privileges 
without abuse.’’ Further, ‘‘it requires as a basic discipline the moral 
obligation to seek the facts without prejudice and to spread knowledge 
without malicious intent.’’ The Sub-Commission appointed by the Eeo- 
nomie and Social Council has suggested, as part of the agenda for the 
proposed conference, ‘‘the study of measures for counteracting the per- 
sistent spreading of demonstrably false or tendentious reports which con- 
fuse the peoples of the world, aggravate relations between nations, or 
otherwise interfere with the growth of international understanding, peace, 
and security against a recurrence of Nazi, Fascist, or Japanese aggres- 

It seems certain, therefore, that the grave question of pernicious propa- 
ganda will come up for consideration next year at the conference on 
Freedom of Information and of the Press. It is unfortunate, however, 
that this exceedingly complex and difficult problem, above all the matter of 
radio propaganda, is to be dealt with as only a minor part of the vast sub- 
ject of freedom of communications. In our view, much more could be 
accomplished if a special conference, similar to the Inter-Governmental 
Conference for the Adoption of a Convention Concerning the Use of 


8 Hyde, p. 606; A. Raestad, Le projet de convention sur la radiodiffusion et la paiz, 
in R. D. I. et L. C., Se série, tome XVI (1935), p. 289 ff.; C. G. Fenwick, ‘‘The Use of 
the Radio as an Instrument of Foreign Propaganda,’’ in this JOURNAL, Vol. 32 (1938), 
p. 339 ff. 

9 Report of Program Commission, adopted by the General Conference, Paris, November 
19—December 10, 1946. UNESCO/C/23/46 (rev), pp. 15-16. 

10 General Assembly Journal, No. 75. Supplement A-64, Add. 1, pp. 856-857. 

11 F/441, 5 June 1947. 
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Broadeasting in the Cause of Peace, held at Geneva in 1936, were devoted 
to this single matter.'* This we believe for two reasons, as indicated below. 

First, propaganda is a problem sui generis. Radio differs from other 
means of communication because broadeasts can readily be sent across 
frontiers and even beamed to the other end of the world, and all defences 
against it have proved to be inadequate. Propaganda by short-wave is a 
unique weapon of power politics; it is admirably adapted to arouse minori- 
ties against a government, incite peoples to revolution, or drive them to 
hatred, aggression or war. Finally, as demonstrated by the years of study 
and the enormous documentation which preceeded the 1936 conference on 
broadcasting and peace, the subject is one requiring the most intensive 
preparation. 

In the second place, such a limited conference would seem to have a 
vreater chance to succeed than the much broader one on freedom of com- 
munications. To judge by the bitter clashes in committee between the 
representatives of Soviet Russia and the United States, there is little pos- 
sibility of a meeting of minds between these two countries with regard to 
the freedom of the press. The Soviets believe that freedom of the press 
ean only be maintained by governmental ownership; they insist on the 
right of censorship and refuse to allow foreign correspondents freedom of 
movement.'* The position of the United States Government is diametri- 
cally opposed to such views, as shown by the draft treaty on an interna- 
tional agreement on freedom of information, released by the Department 
of State on September 7, 1947."* 

On the other hand, when it comes to the fight against propaganda, Soviet 
Russia and the United States are apparently following similar lines. 
Thus, in the Sub-Commission already referred to, the Soviet delegate pro- 
the unmask- 


posed that one object of the proposed convention should be 
ing of war-mongers and the organization of an effective struggle against 
organs of the press and information which ineite to war and aggres- 

12 The signatories undertook to prohibit the transmission within their territories of 
anything detrimental to good international understanding, or which might incite the 
population of any of their territories to acts incompatible with internal order or security ; 
they promised to see that transmissions from their stations should not constitute an in 
citement to war; and to prevent the making of incorrect statements. Text in this Jour- 
NAL, Supplement, Vol. 32 (1938), p. 113. Signed at Geneva, September 23, 1936, and 
ratified by 19 states, including Soviet Russia (but not by Germany or Italy, the states 
whose broadcasts were the most objectionable). Van Dyke, ‘‘The Responsibility of 
States for International Propaganda,’’ in this JOURNAL, Vol. 34 (1940), pp. 58, 59. 

13 E/Ac.7/30, 1 August 1947. 

1s For instance, see Article II, ‘‘Correspondents from each signatory (together with 
their equipment) shall have free ingress to and egress from the territories of each other, 

.’’? and Article IV, ‘‘All copy of correspondents or information agencies of each 
signatory shall be permitted free egress from the territories of the other without censor 
ship, deletion or editing.’’ The New York Times, September 8, 1947. 


| 
| 
| 
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sion.’’'® Rather than to embark upon an apparently fruitless attempt to 
reach an agreement on the broader question of freedom of the press, our 
government, we submit, should rather take the Russians at their word, and 
eall a conference for the more restricted but no less important matter of 
curbing the use of propaganda for aggression and war.'® For here is a 
“super- 


‘ 


real opportunity, unfortunately very rare these days, for the two 
powers,’’ whose codperation is the sine qua non of peace, to labor together 
in the same cause. 

JOHN B. WHITTON 


is F/Ac.7/38, 7 August 1947. 

16 The need for an international convention to curb pernicious propaganda is only too 
evident today. See Charles A. Siepmann, ‘‘ Propaganda and Information in Inter 
national Affairs,’’ in Yale Law Journal, Vol. 55 (1946), p. 1261: ‘‘To reéstablish good 
manners in communication, some form of international convention may be necessary by 
means of which the evil and aggressive aspects of the use of propaganda are eliminated.’’ 
For an enlightening discussion of the problem, and a proposal for a draft treaty on 
freedom of information which includes provisions to ‘‘outlaw’’ certain acts defined as 
‘psychological aggression,’’ see James P. Warburg, Unwritten Treaty, New York, 1946, 
p. 151 ff. 

Soviet Russia might find it difficult to respect her obligations under such a convention 
and still carry on the kind of pernicious propaganda in which, both at home and abroad, 
she is indulging today. On the other hand would the United States, under such a treaty, 
be obliged to curb newspapers and individuals who speak loosely today of a ‘‘ preventive 
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war‘: 


CURRENT NOTES 


MEETING OF EXECUTIVE COUNCIL AND BOARD OF EDITORS; 
NOTICE OF CONSTITUTIONAL AMENDMENT 


A joint meeting of the Executive Council of the Society and the Board 
of Editors of the JouRNAL was held in Washington on 4 October, some 
twenty persons attending. President Hyde proposed a eall to arms to the 
members of the Society which was adopted by the Council and will be circu 
lated to the members and released to the press: 


‘*Society is experiencing a profound shock today in observing the tend 
ehcy of states to put policy before law and to shape their conduct in ways 
which are contemptuous of standards established by international law. The 
welfare of civilization depends upon the determination of the people of every 
land to oppose such tendencies at whatever cost, and to do so by utilizing 
the agencies appropriate to that end. Codperative efforts with the United 
Nations and pursuant to its Charter are worth the making. 

‘*The American Society of International Law is about to hold autumnal 
regional meetings in New York, Chicago, and San Francisco, and possibly 
elsewhere. You are encouraged to make use of these meetings with a par- 
ticular view to considering methods by which the United Nations may be 
most potently utilized to uphold the cause of international law. Through 
these meetings you may be able to exert a fresh and useful influence caleu- 
lated to hearten and sustain this Society in its struggle to maintain the 
eause for which it stands. Accordingly it is urgently hoped that you will 
avail yourself of the opportunity to attend and participate in the next 
regional meeting of the Society to be held in your own area.’’ 


Plans were made for regional meetings in New York, Chicago, and San 
Francisco in November and December, and a Committee was created in 
Washington to coordinate these meetings with the Annual Meeting where 
reports are to be presented from the regional meetings. 

An amended text of Article VIII of the Constitution was proposed by 
the Committee authorized at the last Annual Meeting as follows: 


ARTICLE VIII 
Resolutions 


Resolutions relating to the principles of international law or to inter- 
national relations which shall be offered at any meeting of the Society 
shall, in the discretion of the presiding officer, or on the demand of 
three members, be referred to the appropriate committee or the Coun- 
cil, and in case of such reference no vote shall be taken until a report 
shall have been made thereon. 

Resolutions relating to such subjects may be submitted by any mem- 
ber of the Society to the Secretary at least thirty days in advance of 
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any Meeting and shall be referred to the appropriate committee or 
the Council for consideration and report at said Meeting. 

This amendment is hereby communicated to members of the Society, in 
accordance with Article IX of the Constitution, for action at the Annual 
Meeting of 1948, which will be held in Washington on April 22-24. 

The Committee authorized by the Council on 28 September 1946 re- 
ported receipt of final payment, less deductions for expenses accepted by 
the Committee, of the legacy to the Society of Dr. James Brown Scott. On 
motion this report was accepted. 

The Secretary reported that the Society had been denied the status of 
Consultant to the Economie and Social Council of the United Nations but 
was cooperating actively with the Legal Department of the Secretariat in 
connection with the program for development and codification of inter- 
national law. 

The members lunched together and were addressed briefly by Mr. Justice 
Robert H. Jackson, after which they returned to a discussion of the Jour- 
NAL. A new program for extended reporting of Judicial Decisions was 
adopted, in charge of Editor William Bishop, and a new department on 
United Nations activities of a legal character, to be put in charge of a 
suitable Editor, was similarly authorized. It was voted to increase the size 
of the JourNAL for 1948 to 1200 pages and also to obtain if possible leading 
articles on salient aspects of international relations by distinguished public 
figures whether strictly inside or outside of the legal field. 


Necretary 


REGIONAL GROUP CONFERENCES OF THE AMERICAN AND CANADIAN BAR ASSOCIATIONS 
ON INTERNATIONAL LAW 


The rapidly growing interest and concern of American lawyers generally 
in the development of international law is reflected by the greatly increased 
scope of the American Bar Association’s activities in this field. 

In addition to its important Section of International and Comparative 
Law, the Association created a special committee on the subject before the 
end of World War II because the House of Delegates desired a committee, 
directly responsible to itself, to advise it as to its responsibilities and oppor- 
tunities in planning for the post-war era. As the work of the Section is 
already widely known, this article will deal only with the work of the spe- 
cial committee. 

Originally instructed ‘‘to report as to proposals for the organization of 
the nations for peace and law’’ this became the Committee’s name until 
1946 when events permitted it to be shortened to Committee for Peace and 
Law Through United Nations. From the outset Judge William L. Ransom 
has been chairman of the Committee. 
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Its first tasks related to the World Court and the San Francisco Charter. 
Beginning in 1945 it utilized a technique that has been so successful that 
it may interest readers of this JouRNAL. It is called the system of Regional 
Group Conferences. 

The American Bar Association realized that it faced a dilemma. Fate 
had cast on our nation a leading responsibility for the reorganization of the 
world; our faith was implicit that peace could be obtained and maintained 
only through law—international law—and yet our Bar as a whole was pro- 
foundly ignorant of even the rudiments of international law. Dean Arthur 
T. Vanderbilt has estimated that less than one-tenth of one percent of our 
practicing lawyers had ever taken a single course on the subject during 
their law school education. This continuing dilemma has been given a elas- 
sie expression in the Editorial Comment by Professor Clyde Eagleton in 
the April, 1947 issue of this JourNAL (page 435). 

The Special Committee decided that what was imperative was to influence 
American opinion at the ‘‘grass roots’”’ level. This could be done by bring- 
ing together leading lawyers in different cities, men who had won the re- 
spect of their communities, men who confessedly knew little about inter- 
national law but were eager to learn so that they, in turn, could give sound 
advice. 

Obviously the important topic for lawyers in 1945 was the World Court, 
its Statute, and adherence by the United States. 

The Special Committee selected 25 key cities in the United States (short- 
ness of time made it impossible to include more) and asked two prominent 
lawyers in each city to act as ‘‘conveners.’’ The conveners themselves se- 
lected those to be invited. The test was a man’s willingness to give up an 
entire working day to group discussion. Those who signified their willing- 
ness were called ‘‘participants.’’ 

Discussion, if it is to be free, open, and instructive, must be participated 
in by everyone present and that necessarily limited the size of the groups. 
This was regrettable, but inescapable. Twenty-five was found to be the 
optimum number; thirty to be the maximum. 

Discussion, if it is to be fruitful, must be led, stimulated, informed, and 
controlled. For this heavy assignment the Committee turned to Judge 
Manley O. Hudson and his assistant, Dr. Louis B. Sohn, who traversed the 
country and attended all meetings. 

The typical Regional Group Conference convened at 10 A.M. with the 
senior convener presiding. Judge Hudson then opened the subject and 
pointed up the issues to be faced and the questions to be considered. After 
a full morning’s discussion, the group adjourned for luncheon in the same 
building, and then reconvened for a full afternoon’s discussion ending at 5 
or 5:30 P.M. 
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Towards the end the ‘‘weight of the meeting’’ was taken. Participants 
were not asked to cast a formal vote. As to the cardinal issues that had 
been discussed each person around the table was asked to tell how he then 
felt after what he had heard. The ‘‘weight of the meeting’’ reflected the 
preponderance of the group’s opinion. 

Not only did each Regional Group have a definite opinion or ‘‘ weight’’ but 
the different Regional Groups independently arrived at very much the same 
opinions. Thus it was possible to publish a consensus of the opinions of 
all the Regional Group Conferences which later had a strong influence at 
San Francisco and in the United States Senate. 

As secretary to the Special Committee, and being in general charge of 
the administration of the plan, I confess that my one real worry was 
whether busy practicing lawyers would give up a whole day for this pur- 
pose. My fear proved to be totally unfounded. In this way we reached 
approximately 600 ‘‘participants.’’ I believe it no exaggeration to say 
that we gained nearly 600 converts to an abiding interest in international 
law. 

The Canadian Bar Association liked this plan, set up five Regional Group 
Conferences stretching across the continent from Halifax to Vancouver. 
and invited Judge Hudson and Dr. Sohn to conduct the meetings, which 
they did. In Canada ‘‘weights of the meetings’’ were also taken. 

These actions paved the way for the famous Joint Statement by the 
Canadian and American Bar Associations which was published in five lan- 
guages and was available to the delegates of the United Nations at San 
Francisco. 

The Charter of United Nations ealls for ‘‘the progressive development of 
international law and its codifieation.’’ To assist in that effort became the 
second major objective of the Special Committee. It invited a group to 
meet in New York on October 9, 1946, to see how non-governmental agencies, 
such as bar associations, could be of assistance to the United Nations Or- 
ganization. This meeting—in contradistinction to the Regional Group 
Conferences—consisted of recognized experts in international law, and invi- 
tations to attend were also accepted by Dr. Kerno, Mr. Feller, Dr. Liang, 
and Mr. Koo, Jr. of the Legal Secretariat of United Nations. This meeting 
made it plain that the assistance of responsible bar associations would be 
welcomed. 

Accordingly, the Special Committee decided to resume the Regional Group 
Conference plan in codperation with the Canadian Bar Association. The 
subject selected was ‘‘ Rights and Duties of Nation-States.’? Judge Hudson 
was made Reporter to the Committee and Dr. Sohn Assistant Reporter. 

A three year program has been laid out. As this called for expenditures 
beyond the limited means of the American Bar Association the codperation 
of the Carnegie Endowment for International Peace in financing and in 
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carrying out the work was sought, and the Endowment made a grant on a 
share and share basis. 

Complete plans for 30 Regional Group Conferences in the United States 
and 6 in Canada were made. Conveners for every city had been selected 
and had agreed to act. Dates for all meetings had been set. Seven Con- 
ferences had successfully been held when Judge Hudson’s illness caused a 
halt. The eighth Regional Group Conference had been timed to coincide 
with the Regional Meeting of the American Bar Association at Jacksonville. 
Mr. George A. Finch, Director of the Division of International Law of 
the Carnegie Endowment and a member of the Special Committee, cheer- 
fully served as a pinch-hitter and successfully conducted that meeting with 
Dr. Sohn as his assistant. 

All remaining Regional Group Conferences have been postponed until 
the fall and winter, when it is confidently believed they can be held. 

Realizing the complexity of the problem now under discussion, and hav- 
ing learned from experience that the participants were willing to devote 
time to preliminary study, the Special Committee, with the assistance of 
the Carnegie Endowment, has had prepared documents summarizing the 
declarations heretofore made as to the Rights and Duties of States, the 
Proseription of Aggression, and the Nuremberg Trials. These are sent to 
participants in advance of the Regional Group Conference which they are 
to attend. 

The thorny questions presented by any honest effort to put into clear and 
unequivocal language what the rights and duties of states are to be in law 
easily give rise to divergencies of opinion. It will take time, patience, and 
understanding to hammer out the principles that men are willing to have 
their own nation bound by. Hence at the present series of Regional Group 
Conferences no ‘‘ weights of the meetings’’ are being taken. 

But, starting with wide divergencies, certain common principles have 
begun to emerge. After the first series of meetings is concluded the special 
Committee of the two Associations will, on the basis of drafts prepared by 
the Reporter and the Assistant Reporter, draft a preliminary Declaration 
of Rights and Duties of States which will be discussed at a second series 
of thirty conferences. It is hoped that from this series of conferences an 
improved draft will emerge acceptable to a large group of American and 
Canadian lawyers. If difficulties are encountered in obtaining agreement 
on the draft, another series of conferences may be necessary. 

The competent authorities of the United Nations will be kept informed 
of the progress in drafting the Declaration, and the final draft will be sub- 


mitted to them for consideration. 
REGINALD HEBER SMITH 


Boston 
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A SWEDISH CASE ON THE JURISDICTION OF STATES OVER FOREIGNERS: 
CROWN vo. VON HERDER 


The question of the limits of the jurisdiction of states over foreigners 
in criminal cases is a frequently debated and highly controversial problem 
of international law. In Sweden these limits are defined in a Penal Code 
whose provisions in this respect are primarily based on the principle of 
nationality, supplemented to some extent by that of territoriality. <Ac- 
cording to current doctrine offences against the state may be punished by 
Swedish courts even if committed abroad by foreign nationals. The 
exercise of Swedish jurisdiction in these cases is, however, as has been 
acknowledged by several leading authorities, limited by the rules of inter- 
national law. 

Recently the question of the limits imposed by international law on 
Swedish jurisdiction in this respect was raised in an interesting way. 
After the German army in Norway had capitulated a German soldier who 
was known to have engaged in espionage against Sweden during his term 
of service in Norway was arrested as a refugee on Swedish territory. . He 
was committed for trial on a charge of espionage against Sweden. 

His guilt was not denied, nor could there be any doubt that an offence 
against Sweden was punishable, even if committed by a foreigner outside 
Swedish territory and irrespective of whether the motive was morally 
justifiable or not. But in this case the activities in which the defendant 
had engaged had been pursued during his military service under the 
jurisdiction of his own Government. Could he be tried for them by a 
Swedish court? Swedish law contains no provisions affording unequivocal 
guidance in a case like this. The rules defining the territory within which 
the Penal Code is applicable did not formally preclude the institution of 
eriminal proceedings. The fundamental problem involved was rather 
whether international law, as recognized by Sweden, imposed any limita- 
tions on the jurisdiction of the Swedish state. 

It is true that, according to some publicists, espionage against a certain 
power carried out by a foreign national on the territory of his own state 
may be punished by the aggrieved state in case the spy subsequently enters 
the territory of the latter. This doctrine seems at least to be presupposed 
in the French case of Urias in 1919.1. But even if this rule is accepted, 
it does not follow that it is applicable in the case under review. In the 
first place, the doctrine of the equality of sovereign states implies that the 
power of jurisdiction of one state does not extend to acts committed by the 
officials of another in the legitimate execution of their duties inside the 
territory of that state, including territory occupied by it.2, Moreover, the 


1 Travers, Compétence criminelle, in Lapradelle-Niboyet, Répertoire, T. 4, p. 369, holds 
this view though its validity is contested by Garcon, Code pénal annoté, Art. 76, no. 3, 
and Becket, British Yearbook of International Law, 1925, p. 441 f. 

2 Pitt-Cobbett, Leading Cases on international Law, p. 87. 
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leading case of MacLeod shows that a foreign subject could not be tried 
before an American court for acts committed by him under the orders of 
his state, even on American territory. This principle is also illustrated by 
the Arce case in 1918, which concerned the acts of Mexican soldiers inside 
United States territory, and the ease of Hatch v. Baez in 1876 in which it 
was held that the President of the Dominican Republie could not be tried 
before a United States tribunal for offences committed by him in his 
capacity as President.* 

Secondly it should be noted that the present case coneerned an act that 
formed part of the lawful activities of a foreign state. Espionage is recog- 
nized in international law as a legitimate means of warfare.‘ The arrest 
of a foreign spy should therefore not be regarded as an act of criminal 
jurisdiction but as a precautionary administrative measure. 

From the two principles referred to above it would then seem to follow 
that the courts of one state are not allowed to try the officials of another 
tor acts of espionage committed by them in the execution of their duty 
inside the territory of the state whose nationals they are. However, on 
this point the doctrine and practice of international has remained very 
meagre and ambiguous. 

Previous practice is illustrated by the sensational Schnaebelé case of 
1887 in which the German Government laid claim to jurisdictional com- 
petence in respect to espionage against Germany carried out by a French 
official in the execution of his duty and on French territory. A French 
police inspector by the name of Schnaebelé was arrested on German ter- 
ritory and committed for trial on a charge of espionage. After a diplo- 
matie conflict, however, the German Government abandoned their claim 
to jurisdiction in this ease. <A similar situation arose in the Luz affair. 
Here the Germans refused to give up their claim to jurisdiction over a 
French officer who had been arrested in Germany and was subsequently 
sentenced to internment for high treason. It should be noted, however, 
that in this case the officer might be assumed to have committed his offence 
also on German territory and that he was not sentenced to imprisonment 
but to a term of internment. Thus the German Government did not 
consistently uphold their claim to jurisdiction in eases of this nature. 
Moreover, their claims have been severely criticised by most authorities on 
international law, including Chrétien and Donnedieu de Vabres.’ In fact 
the draft of international legislation concerning jurisdiction in criminal 
eases which was prepared under the auspices of the Harvard Law School 


3 Compare Underhill v. Hernandeth (1897). 

4See comments of the court in the Waberski case: Hackworth, Digest of International 
Law, Vol. VI, p. 307; see also Oppenheim, International Law, Vol. II, p. 329, Fauchille, 
Traité de droit international public, T. 2, p. 149. 

5 Chrétien in Journal de Droit International Privé, 1912, p. 148; Donnedieu de Vabres, 
Les Principes Modernes du Droit International, 1928. 


CURRENT NOTES 91] 


and published in 1935 in this JouRNAL contains a rule specifically directed 
against such exaggerated claims to jurisdiction as those advanced by Ger- 
many. Travers, on the other hand, has expressed the opinion that a state 
might well be considered justified in instituting criminal proceedings 
against an official of another who has engaged in espionage directed against 
the former state inside the territory of his own ecountry.® These briefly are 
the general problems of international law that the Swedish courts had to 
consider in the case of von Herder. 

The court of first instance, basing its verdict on an advisory opinion sub- 
mitted by Mr. R. Bergendal, Professor of Criminal Law in the University 
of Lund, ruled that the fact that von Herder, as a member of the armed 
forces of Germany, had acted under the orders of his military superiors 
could not relieve him of responsibility for his offence. The Svea Court of 
Appeal likewise held that he could be punished for his offence in Sweden. 
The Supreme Court, on the other hand, found that, aecording to inter- 
national law, which has to be observed in Swedish proceedure, von Herder 
could not be convicted by a Swedish court. The ruling of the Court, 
which agreed with an opinion prepared by a group of jurists including the 
present writer, is in perfect harmony with current rules of international 
law. 

Stia J AGERSKIOLD 
Upsala University 


SETTLEMENT-OF-DISPUTES PROVISIONS IN AXIS SATELLITE PEACE TREATIES 

The ratification of the Treaties of Peace of February 10, 1947, with Italy, 
Bulgaria, Hungary, Rumania, and Finland has recently been completed. 
President Truman signed an instrument of ratification on June 14, 1947, 
after advice and consent was given by the United States Senate on June 
5, 1947;1 the treaties were ratified by the Soviet Union, last of the Great 
Powers, on August 29, 1947. The treaties, effective since September 15, 
1947, upon deposit of ratification,? contain provisions for the settlement of 
disputes which may arise out of their operation; the provisions are almost 
identical in terms. 

Part XI of the Treaty with Italy (Final Clauses) provides in Article 87 
for a mechanism to deal with controversies concerning the interpretation 
and execution of the Treaty which are not settled by diplomatic negoti- 
ations. Such controversies are to be submitted to the Ambassadors in 


6 Le Droit International Pénal, 1921. 

1 Congressional Record, June 5, 1947, pp. 6567, 6573, 6578, 6584. The United States 
is not a signatory to the Finnish Treaty. 

2 Treaties of Peace with Italy, Bulgaria, Hungary, Roumania and Finland (English 
Versions), Department of State Publication 2743, European Series 21: Article 90 
(Italy) ; Article 38 (Bulgaria) ; Article 42 (Hungary); Article 40 (Roumania) ; Article 
36 (Finland). 


= 
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Rome, of Great Britain, the United States, the Soviet Union and of France.* 
If the dispute has not been resolved by them within a period of two months, 


it shall, unless the parties to the dispute mutually agree upon another 
means of settlement, be referred at the request of either party to a 
Commission composed of one representative of each party and a third 
member selected by mutual agreement of the two parties from na- 
tionals of a third country. Should the two parties fail to agree within 
a period of one month upon the appointment of the third member, the 
Secretary-General of the United Nations may be requested by either 
party to make the appointment. 
It is further provided that the decision of the majority of the members of 
the Commission ‘‘shall be accepted by the parties as definite and binding.’’ 
Identical provisions appear in Article 40 of the Treaty with Hungary, Arti- 
cle 36 with Bulgaria, Article 38 with Rumania, and in Article 35 of the 
Treaty with Finland (to which latter treaty the United States is not a signa- 
tory). This provision, however, applies ‘‘except where another procedure 
is specifically provided under any Article of the present Treaty,’’ Article 
87 (1) of the Treaty with Italy. Such specifie procedure is primarily con- 
tained in Part [X of the Treaty headlined ‘‘Settlement of Disputes,’’ Article 
83, referring to the economie articles or, as officially summarized,‘ to ‘‘dis- 
putes in connection with restitution and restoration of United Nations 
property.”’ 

Article 83 applies to any disputes ‘‘which may arise in giving effect to 
Articles 75 and 78 and Annexes XIV, XV, XVI, and XVIII, Part B, of the 
Treaty,’? namely Part VI: Claims Arising out of the War, Section II— 
Restitution by Italy (of property removed from the territory of any of the 
United Nations), Article 75; Part VII: Property, Rights and Interests, Sec. 
tion I—United Nations Property in Italy, Article 78; Annex XIV: Eeo- 
nomie and Financia] Provisions relating to Ceded Territories; Annex XV: 
Special Provisions relating to Certain Kinds of Property (A. Industrial, 
Literary and Artistic Property; B. Insurance) ; Annex XVI: Contracts, 
Prescriptions and Negotiable Instruments; Annex XVII B: Judgments 
(review of any judgment given by an Italian court between June 10, 1940, 
and the coming into force of the Treaty in any proceeding in which a na- 
tional of any of the United Nations ‘‘ was unable to make adequate presenta- 
tion of his case either as plaintiff or defendant’’). All such disputes shall 
be referred to a ‘‘Conciliation Commission consisting of one representative 


3 In this case the Four Ambassadors will not be restricted by the time limit provided 
in Article 86, namely the period not to exceed eighteen months from the coming into force 
of the Treaty where they ‘‘ will represent the Allied Powers in dealing with the Italian 
Government in all measures concerning the execution and interpretation of the Treaty.’’ 
See Making the Peace Treaties, 1941-1947, Department of State Publication 2774, Euro- 
pean Series 24, p. 44. 

4 Department of State Bulletin, Vol. 16 (1947), p. 1079; Senate Executive Report No. 
4, 80th Congress, Ist Session, May 15, 1947, p. 20. 
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of the Government of the United Nations concerned and one representative 
of the Government of Italy, having equal status.’’ If within three months 
no agreement has been reached within the Conciliation Commission, a third 
member may be selected by mutual agreement of the two Governments from 
nationals of a third country. In case no agreement has been reached within 
two months on the selection of a third member of the Commission, the Four 
Ambassadors in Rome shall appoint the third member of the Commission. 
‘*Tf the Ambassadors are unable to agree within a period of one month 
upon the appointment of the third member, the Secretary-General of the 
United Nations may be requested by either party to make the appoint 
ment,’’ Article 83 (1). Each Conciliation Commission shall determine its 


‘ 


own procedure ‘‘adopting rules conforming to Justice and equity,’’ Article 
83 (3). The decision of the majority of the members of the Commission 
‘*shall be accepted by the parties as definite and binding,’’ Article 83 (6). 
As to expenses connected with the proceedings of any Conciliation Commis- 
sion, which shall have jurisdiction over all these disputes, Article 83 (4) 
provides that each Government shall pay the salary of the member of the 


‘ 


Commission whom it appoints ‘‘and of any agent whom it may designate 
to represent it before the Commission,’’ whereas ‘‘the salary of the third 
member shall be fixed by special agreement between the Governments con- 
cerned and this salary, together with the common expenses of each Com- 
mission shall be paid in equal shares by the two Governments.’’® Similar 
provisions (with the exception of those relating to ceded territories in 
Annex XIV of the Treaty with Italy *) are embodied in Article 35 of the 
Treaty with Hungary, Article 32 with Rumania, Article 31 with Bulgaria 
and Article 31 with Finland. 

Recent action of the United States as to the return of Italian property in 
the United States will have a bearing on the execution of the Peace Treaty 
and thus on the implementation of the settlement-of-disputes provisions. 

Under Article 79 of the Treaty (to which Article no reference is made 
in Article 83), the United States is to have the right, with certain stated 
exceptions, to retain all Italian assets within its territory, and to apply 
such property to meet the claims of American nationals for property losses 
in Italy during the war.’ Article 79 provides further that all Italian prop- 

5 Article 83(5) further provides that ‘‘the parties undertake that their authorities shall 
furnish directly to the Conciliation Commission all assistance which may be within their 
power.’’ 

6 These provisions shall not apply to the former Italian Colonies. ‘‘The economic and 
financial provisions to be applied therein will form part of the arrangements for the final 
dispositions of these territories pursuant to Article 23 of the present Treaty,’’? Annex 
XIV (19), namely to be ‘‘determined jointly by the Governments of the Soviet Union, 
of the United Kingdom, of the United States of America, and of France within one year 
from the coming into force of the present Treaty.’’ 

7See Treaties of Peace with Italy, Rouwmania, Bulgaria and Hungary. Hearings be- 
fore the Committee on Foreign Affairs, U. S. Senate, 80th Congress, First Session, on 
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erty in excess of such claims shall be returned. During the negotiations of 
the Treaty, United States representatives ‘‘made clear that it was our in- 
tention to return the great bulk of Italian assets.’’* Thus Publie Law 
No. 370, approved August 5, 1947, provides for the authorization of the 
return of approximately 15 million dollars worth of Italian assets which 
have been vested by the Office of Alien Property ® and for the transfer of 
certain ships to Italy. In addition, 45 million dollars worth of property 
was blocked under the freezing regulations of the United States Treasury 
Department, but did not require legislation for its return. Machinery was 
established for the release of Italian assets under Publie Law 370, will also 
have to be used for the settlement of debt claims. In this regard Article 
78 of the Italian Treaty should be taken into consideration to which the 
settlement-of-disputes provisions of Article 83 apply. It provides for the 
restoration of all legal rights and interests in Italy of the United Nations 
and their nationals ‘‘in good order.’’ In eases where the property cannot 
be restored or is damaged as a result of the war, the owner shall receive 
from the Italian Government compensation in lire to the extent of two- 
thirds of its value. Here the question arises and may well be a topie for 
the application of the arbitration provisions of Article 83, as to whether 
or not payment in domestic currency of the value of the property consti- 
tutes full satisfaction of the claim.’® 

It should be recalled, in this connection, that the Senate Report which 
accompanied Public Law 370" stated: 


Arrangements are being worked out with the Italian Government so 
that the terms of the treaty of peace with respect to the return of prop- 
erty of American nationals in Italy may be fully implemented. Fur- 
ther arrangements are being made for the payment of a lump sum by 
Italy to the United States for the purpose of satisfying special claims 
of American nationals against Italy not otherwise covered by the 
treaty. It will be possible for the Congress at a later date to deter- 


Executives F, G, H, and I, pp. 142, 145; Commentary on the Treaties of Peace with 
Italy, Roumania, Bulgaria, Hungary and Finland, Mise. No. 2 (1947), (Cmd. 7026), 
London, p. 12; Winifred N. Hadsel, ‘‘The Five Axis Satellite Peace Treaties,’’ in For- 
eign Policy Reports, Vol. 23 (1947), pp. 22, 24. 

8 Senate Report No. 390, 80th Congress, Ist Session, June 26, 1947, p. 2. 

9 Return of Italian property will be made in the same manner as those returns which 
have already been authorized by Congress, under an amendment of Sec. 32 (a) (2) and 
Section 33 of The Trading with the Enemy Act, as amended. See Martin Domke, The 
Control of Alien Property (1947), pp. 4, 226. 

10 For references of recent foreign nationalization legislation, see Martin Domke, work 
cited, p. 314. The memorandum regarding settlement of certain wartime claims, of 
August 14, 1947, Department of State Bulletin, Vol. XVII (1947), p. 372, provides in 
its Article III (d) that compensation ‘‘shall be subject to the foreign exchange control 
regulations which may be in force in Italy from time to time.’’ 

11 Senate Report No. 390, 80th Congress, 1st Session, p. 3; see also House Report No. 
1009 and Congressional Record of July 25, 1947, p. 10325. 
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mine which claims should be paid out of this fund and on what pro- 
rated basis they should be paid. 


It may well be that the types of ‘‘special claims’’ which will be covered by 
the proposed arrangements will also have to be determined in case of dis- 
agreement of the two Governments in the procedure provided for in Article 
83 of the Treaty.‘ The Memorandum of Understanding between the two 
Governments regarding Italian assets in the United States and Certain 
Claims of United States Nationals, of August 14, 1947,'* provides that the 
ultimate disposition of property for which ‘‘the United States does not 
intend to assume any obligation to make returns’’ (enumerated in Section 
a (1-7) of its Annex I is ‘‘reserved for future decision by the Govern 


ment of the United States, after consultation between the Governments 
of Italy and the United States’’ (Section b). Thus, the mechanism for 
settling disputes under Articles 83 and 87 of the Peace Treaty will not 
apply to the return of property to Italy which is placed by Congressional} 
authorization (Public Law 370) at the disposal of the Government, whereas 
the settlement of claims against Italy will be governed by both the afore- 
mentioned provisions of the Treaty. 

American legislation carried into effect further parts of the four Peace 
Treaties, namely the provisions relating to patents. Law 380, approved 
August 6, 1947 (H. R. 4070; S. 1701), provides that the International Con- 
vention for the Protection of Industrial Property of 1883, as amended, is 
considered as reéstablished between the United States and the Axis Satellite 
countries, and that the privileges of the Boykin Act ™ are available to na- 
tionals of the four countries until February 29, 1948, so that similar privi- 
leges will be made available for United States nationals in these coun- 
tries.'° It will be noted that disputes regarding industrial property rights 
are to be settled by a Conciliation Commission pursuant to Article 83 of 
the Italian Peace Treaty (and the corresponding provisions in the other 
Treaties mentioned supra). 

One of the principal sources of controversy between the United States, 
Great Britain, and France on the one hand and the Soviet Union on the 
other is the question of External German Assets and their disposition 


12 It should be mentioned that H. R. 4044, by Report 976 of July 17, 1947, reported 
out, proposed the classification of all war claims and the submission by a War Claims 
Commission of recommendations regarding compensation by the U. S. Government. This 
bill, however, refers only to property interests of German and Japanese nationals and 
not of any other (Axis Satellite) country. See House Report No. 976, 80th Congress, 
Ist Session, July 17, 1947, p. 2. 

13 Department of State Bulletin, Vol. XVII (1947), p. 375. 

14 Public Law 690, 79th Congress. 

15 See Congressional Record, July 23, 1947, p. 993, and Memorandum from the Com 
missioner of Patents to the Secretary of Commerce, of July 8, 1947, same, p. 9994. 
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under the Potsdam Declaration of August 2, 1945.‘° The determination 
and disposal of German external assets has been, as is widely known, one 
of the principal obstacles to the agreement on a Peace Treaty for Austria, 
and it may be recalled that the Council of Foreign Ministers established 
an Austrian Treaty Commission, and within it a special Committee of 
Experts for the purpose of further examination and discussion of un- 
agreed positions of the Austrian Treaty draft.’ For the determination 
of the controversy regarding German external assets in Austria Secretary 
of State George C. Marshall recommended arbitration at the Moscow meet 
ing of March 27, 1947.‘ This question (which can be considered here 
only in relationship to the settlement-of-disputes provisions of the Axis 
Satellite Peace Treaties) has been dealt with by the Control Council for 
Germany in Military Law No. 5, regarding the Marshalling and Vesting of 
German External Assets, of October 30, 1945.1° The disposal of German 
external assets in European neutral countries was further the subject of 
Understandings of the Allied Governments with Switzerland, of May 26, 
1946,*° and with Sweden, of July 18, 1946.*! Both agreements provide for 
arbitration of disputes which may arise in the operation of the agreements, 
namely as to the determination and liquidation of German external assets 
located in these neutral countries.*” 


16 For references, see Martin Domke, work cited, pp. 10, 279, 284. Adde: Eli E. 
Nobleman, Quadripartite Military Governmental Organizations and Operations in Ger- 
many, this JOURNAL, Vol. 41 (1947), pp. 650, 653, and Office of Military Government for 
Germany (U.S8.), Finance (Cumulative Review), Report No. 24 (1 July 1946-30 June 
1947), p. 53 (External Assets). 

17 Military Government Austria, Report of the United States High Commissioner, May 
1947, No. 19, p. 1. 

18 Department of State Bulletin, Vol. 16 (1947), p. 65. 

19 Official Gazette of the Control Council for Germany, No. 2, November 30, 1945, p. 
27; Department of State Bulletin, Vol. XIV (1946), p. 283; United States Economic 
Policy toward Germany, Department of State Publication 2630, European Series 15, 
p. 88. Said the Monthly Report of Military Governor, U. 8S. Zone, No. 4, of November 
20, 1945, p. 26: ‘* This law is an innovation in International Law, which, until this time, 
has regarded such assets as lying within the exclusive jurisdiction of the sovereign state 
within which they are located.’’ 

20 Department of State Bulletin, Vol. 14 (1946), p. 1101; United States Economic 
Policy toward Germany, work cited, p. 140. 

21 Department of State Bulletin, Vol. 17 (1947), p. 162; see Seymour J. Rubin, Allied 
Swedish Accord on German External Assets, Looted Gold, and Related Matters, same, 
p. 155. 

22 Questions relating to German external assets are also dealt with by the Inter-Allied 
Reparation Agency in Brussels, where the Assembly referred them to a special Committee 
on German External Assets, composed of the member countries of Belgium, Canada, 
United States, France, and Great Britain. See First Report of the Secretary General 
for the Year 1946, p. 59, and for the arbitration provision of Part II, Articles 7 and 8 
of the Reparation Agreement of January 14, 1946, this JouRNAL, Vol. 40 (1946), Supp. 
p. 126. 
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Here where the (already controversial) question of disposal of German 
external assets under the Peace Treaties with Axis Satellite countries is 
concerned, there should first be mentioned the Memorandum of Under- 
standing of the Governments of France, Great Britain, and the United 
States with the Government of Italy on a program for the liquidation of 
German assets in Italy of August 14, 1947.°* It provides for liquidation 
by the Italian Government of German external assets in Italy whereby 
proceeds from the sales will be held in a special account and distributed 
under the terms of the Peace Treaty. Such Treaty provides in Article 
77 (5) that ‘‘Italy agrees to take all necessary measures to facilitate such 
transfer of German assets in Italy as may be determined by those of the 
Powers occupying Germany which are empowered to dispose of the said 
assets.” The Understanding provides in Annex 2 that disputes concern- 
ing the interpretation or execution of the Understanding shall be settled 
by a committee of representatives of the four Governments, whose pro- 
cedure in case of disagreement follows the lines of Article 87 of the Peace 
Treaty.** 

The competence of the Four Ambassadors (and not only of representa- 
tives of the four Governments) for the determination of disputes appears 
again in Article 74 (A2b) of the Italian Peace Treaty, whereby reparation 
for the Soviet Union shall partly be made from ‘‘Italian assets in Rumania, 
Bulgaria, and Hungary.’’ Article 77 (5) further provides that ‘‘the 
Four Ambassadors shall determine the value of the Italian assets to be 
transferred to the Soviet Union.’’*° These are Italian, not German, ex- 
ternal assets since the Soviet Union does not share in proceeds out of the 
disposal of German external assets in Italy. The Soviet Union, however, 
will receive German external assets in all other Axis Satellite countries 
(Bulgaria, Hungary, Rumania, and Finland) as expressly provided for, 


23 Department of State Bulletin, Vol. XVII (1947), p. 388. 
24 The provision of Annex 2 reads as follows: 

Any dispute concerning the interpretation or execution of this understanding, 
which is not settled by direct diplomatic negotiations, shall be referred to a body 
composed of one representative each of the Governments of France, the United King- 
dom of Great Britain and Northern Ireland, and the United States of America. 
Any such dispute not resolved by them within a period of two months shall, unless 
the parties to the dispute mutually agree upon another means of settlement, be re 
ferred at the request of either party to the dispute to a Commission composed of 
one representative of each party and a third member selected by mutual agreement 
of the two parties from nationals of a third country. Should the two parties fail 
to agree within a period of one month upon the appointment of the third member, 
the Secretary-General of the United Nations may be requested by either party to 
make the appointment. The decision of the majority of the members of the Com- 
mission shall be the decision of the Commission, and shall be accepted by the parties 
as definitive and binding. 

25 Article 74 (B7b) further provides, with regard to reparations for Albania, Ethiopia, 
Greece, and Yugoslavia, that the Four Ambassadors ‘‘shall be competent to decide any 
point submitted to them by either Government or by any other Government entitled to 


reparations under part B of this Article.’’ 


2 
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as a principle, in Section IV (Reparations from Germany) of the Potsdam 
Declaration of August 2, 1945.°° In this regard the Peace Treaties with 
the four countries provide that the respective country ‘‘recognizes that 
the Soviet Union is entitled to all German assets, in the respective country, 
transferred to the Soviet Union by the Control Council for Germany and 
undertakes to take all necessary measures to facilitate such transfer.’’ 
Such determination of German assets in the four Axis Satellite countries 
by the Control Council for Germany is in conformity with the competence 
of that organ which ‘‘is the repository of supreme authority in Germany 
and acts in lieu of a central German Government.’’ *7 

It is with regard to certain dealings of the Soviet authorities in Hungary, 
Bulgaria, and Rumania involving German and Italian assets, that both 
the British and the American Governments recently delivered a note to 
the Soviet Government protesting against a unilateral determination by 
Soviet authorities which would not be in accordance with the aforemen- 
tioned provisions of the Peace Treaties (which, however, had not then 
been in force) and would, in any event, interfere with the functions of the 
Control Council for Germany.** The United States Government sought 
information of any provisional transfer to the Soviet Union of assets in 
ex-enemy countries and desired ‘‘to be consulted in connection with any 
discussion which may grow out of the application of treaty provisions 
governing the transfer of German assets.”’ 

In order to understand the legal implications of the controversy, the 
following may be recalled, since it may have a certain bearing for a later 
application of Article 33 of the Rumanian Peace Treaty. This Treaty 
provides in Article 33—and no other Treaty has a similar provision—that 
any disputes which ‘‘may arise in connection with the prices paid by the 
Rumanian Government for goods delivered by this Government on account 
of reparation and acquired from nationals of an Allied or Associated 
Power or company owned by them,’’ shall be settled by diplomatic negotia- 
tions ‘‘without prejudice to the execution of the obligations of Rumania 
with regard to reparation.’’ Should these direct negotiations not result 
in a solution within two months, the dispute is to be referred to the Heads 
of the Diplomatic Missions in Bucharest of the Soviet Union, Great Britain, 
and the United States of America for settlement. ‘‘In case the Heads of 
Mission fail to reach agreement within two months either party may re- 


26 Reprinted in Occupation of Germany, Policy and Progress 1945-1946 ; Department 
of State Publication 2783, European Series 23, p. 159. In the Peace Treaties of Febru- 
ary 10, 1947, again no definition as to the meaning of the term ‘‘German assets’’ has 
been given. For an arrangement e.g. with Finland providing for the transfer of German 
property to the Soviet Union, see Law of June 1, 1946, Forfattninssamling No. 410, re- 
ferred to in Foreign Commerce Weekly, Vol. 24 (1946), No. 3, p. 24, and further, The 
New York Times, February 4, 1947, p. 3, col. 1. 

27 Occupation of Germany, as cited, p. 8. 

28 Department of State Bulletin, Vol. 17 (1947), p. 298. 
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quest the Secretary-General of the United Nations to appoint an arbitrator 
whose decision shall be binding on the parties in the dispute.’’ One of the 
disputes, as appears from a detailed press release of the Department of 
State of July 21, 1947,°° arose because of removal by Soviet military 
forces, in the early days of their occupation of Rumania, of oil equipment 
from Romano-Americana, a Rumanian subsidiary of an American oil 
corporation. It does not directly concern ‘‘the prices paid by the Ru- 
manian Government,’’ as provided in Article 33, but rather the principle 
that beneficiary interests of nationals of the United Nations in property 
located in Rumania cannot be considered available for reparations.*° 

The Armistice Agreement with Rumania of September 12, 1944, to 
which the United States is a party,*! provides in its Article 11(2) that 
‘‘compensation will be paid by Rumania for losses caused to the property 
of other (that means: other than Soviet Union) Allied States and their 
nationals in Rumania during the war, the amount of compensation to be 
fixed at a later date.’’ Article 18 of the Agreement further provides for 
the establishment of an Allied Control Commission, under ‘‘the general 
direction and order of the Allied (Soviet High) Command, acting on be- 
half of the Allied Powers.’’** As to the question of removal of Allied 
property in Rumania by Soviet military forces during their early days of 
occupation of that country, an agreement was reached by the Governments 
of the United States and the Soviet Union at the Potsdam Conference that 
a joint United States-Soviet Oil Commission should be established in 
Rumania to investigate the facts as a basis for the settlement of claims 
arising from the removal in the latter months of 1944, of oil equipment in 
Rumania. The work of this Commission, which began on August 20, 1945, 
did not proceed in view of the attitude of the Soviet members and, after 
many frustrated efforts, the American members considered the Commission 
terminated as of June 12, 1947, for the reasons enumerated in the afore- 
mentioned release. The controversy may have far-reaching consequences 
in the interpretation of the Axis Satellite Peace Treaties (now in force) 
and the later settlement of the disputes arising thereunder. This is all 
the more true as the further notes of the British and American Govern- 
ments of July 30, 1947, as mentioned above, stress the fact that certain 
dealings of the Soviet authorities would prejudice the application of the 
Peace Treaties signed by the Soviet Union. 

29 Same, p. 225. 

30 As to the application of the control test in such occurrences, see Martin Domke, 
work cited, p. 294. 

81 This JOURNAL, Vol. 39 (1945), Supplement, p. 90; see Graham, Armistices—1944 
Style, this JourNAL, Vol. 39 (1945), pp. 286, 292. 

82 See Report of Tripartite Conference of Berlin, Article XII, providing for a Revised 
Allied Control Commission Procedure in Rumania, Bulgaria, and Hungary in this Jour- 
NAL, Vol. 39 (1945), Supplement, pp. 245, 256; International Organization, Vol. 1 (1947), 
p. 166. 
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It is obvious, and became manifest during the long negotiations of the 
Axis Satellite Peace Treaties,** that the conditions after the end of the 
hostilities of World War II developed very differently from those after 
the First World War. Nevertheless some provisions of the Paris Peace 
Treaties of 1920 were followed almost literally in the Annexes regarding 
contract rights and other matters, the interpretation of which is subject 
to the settlement provision of Article 83 of the Italian Peace Treaty (and 
the corresponding articles of the other treaties considered above). No 
more, however, is reference made to the establishment of Mixed Arbitral 
Tribunals and various other arbitral agencies which were set up under the 
Paris Peace Treaties and subsequent agreements.** Much is left to the 
decisions of the Four Ambassadors and in case of their disagreement to 
arbitral tribunals to be established ad hoc. Implementation of the Peace 
Treaties through other settlement-of-dispute provisions may later become 
necessary, by agreement on a multilateral basis or through bilateral ar- 
‘angements, as they have been used recently in other instances of Commis 
sions for the settlement of claims between Allied countries.*° Early 
settlement of the many disputes which will arise out of the application of 
the Axis Satellite Peace Treaties will contribute to the reéstablishment 
of normal relations with these countries and, generally, to the furtherance 
of peaceful developments. 

Martin DoMKE * 


ANALYTICAL NOTE ON CERTAIN INTERNATIONAL AGENCIES IN WHICH 
THE UNITED STATES PARTICIPATES 

Public international administration is the result of constitutions, treaties, 
conventions, charters, agreements, arrangements, statutes, and legal codes 
drafted to solve concrete problems of international codperation in technical 
as well as political fields. 

Such international administrative bodies are variously known as agen 
cies, associations, authorities, boards, bureaus, commissions, committees, 
congresses, councils, courts, groups, institutes, missions, offices, organiza- 
tions, services, societies, unions, and working parties. 


33 Making the Peace Treaties, 1941-1947, as cited, p. 50. 

34 See, for many arbitral instances, The Treaty of Versailles and After. Annotation of 
the Text of the Treaty, Department of State Publication 2724, Conference Series 92 
(1947), pp. 445, 608, 624, 627; Report of the Committee on Adjudication of War Claims, 
in Proceedings of the Section of International and Comparative Law, American Bar As- 
sociation (December, 1945), p. 53. 

35 B.g., the Polish-American Mixed Commission to be established for the determination 
of compensation for American owners of enterprises taken over pursuant to the Polish 
Industries Nationalization Act of January 3, 1946; Agreement of December 27, 1946, 
Department of State Bulletin, Vol. 16 (1947) p. 28. 

* International Vice President and Legal Research Director, 
American Arbitration Association. 
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An international administrative body is usually limited to a particular 
subject or function. It is usually an organ, technical in purpose, created 
to apply uniform regulations or to obtain mutual benefits for its members. 
The members are usually states, though some bodies admit individuals, 
corporations, and other international bodies. The existence of a state of 
war among the members suspends rather than destroys its existence. 

Administrative bodies may vary in structure from rudimentary agencies 
of limited function and activity to organs with complex powers: legislative, 
executive, and, possibly, judicial. An agency usually has a policy-making 
organ, meeting at regular intervals to establish, bv resolution or treaty, 
rules or regulations to effect the purpose of the body. Each member ap- 
plies these in its own territory. Some bodies have an administrative or in- 
formational agent called a bureau, office, or secretariat. They may have 
executive officers to supervise the work of the bureau. 

Even in 1937 the United States was a member of almost forty such formal 
bodies by treaty, but it had also perfected more than eighty general agree- 
ments on humanitarian, economic, and cultural topies by legislative action 
or, in appropriate cases, by executive agreement. Executive agreements 
have been made in such eases as the activation of a previous treaty, the 
furtherance of declared Congressional policy, the facilitation of faithful 
execution of the law and conduct of foreign relations, or in anticipation 
of a formal agreement. 

The immediate prewar period and the war period produced a remarkable 
growth in international collaboration because of the expansion of industry 
and trade, the development of communications and transport, the increase 
of research, the exploitation of natural resources, and a heightened social 
consciousness. 

In the past the United States furnished leadership in the formation of 
international bodies dealing with postal matters, opium, fur seals, fisheries, 
and other special topies, especially in the inter-American region. It has 
collaborated in founding bodies dealing with weights and measures, indus- 
trial property, exchange of documents, sanitation, white slavery, the Afri- 
can slave trade, publication of tariff information, pharmacopoeial formulas, 
radio, and agriculture. 

The bodies have been motivated by such purposes as to obviate obstrue- 
tive intergovernmental conduct and policies; to solve internal difficulties ; 
to ward off undesired influences from the United States; to protect the 
interests of Americans abroad and of foreigners in the United States; to 
conserve natural resources; to increase human knowledge and codperation 
in scientifie research; to unify rules on matters affecting private interests ; 
or to prevent exploitation of primitive peoples. In every case the United 
States has taken action as a result of enlightened self-interest. 

Of the 51 international agencies hereafter analyzed as reported in a re- 
cent Department of State publication, International Agencies in which the 
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United States Participates (Publication 2699), it may be interesting to note 
the common structural characteristics. These may be analyzed as to legal 
origin, nature of membership, complexity of structure, officers, types of 
decisions, languages used for business or publication, methods of apportion- 
ment of financial obligations, relations with other organizations, and United 
States relations to them, including legislative basis for participation, pay- 
ments made to, and governmental agencies interested in or concerned with, 
each agency. 

Of the 51, 24 were constituted merely on the basis of a resolution of a 
conference, 26 were established following the conclusion and formal ac- 
ceptance of a treaty, convention, or agreement or the formal aeceptance of 
a charter or constitution.” One was established as the result of an execu- 


tive statement.® 
Of these 51 organizations, 50 are intergovernmental, that is, the members 


1 These were the Pan American Union (PAU), the International Seed-Testing Associ- 
ation (ISTA), the Inter-American Economie and Social Council (IESC), the Inter- 
American Statistical Institute (ISI), the International Institute of Statistics (IIS), 
International Union for the Protection of Industrial Property (IUPIP), International 
Cotton Advisory Committee (ICAC), Rubber Study Group (RSG), Central Bureau of 
the International Map of the World on the Millionth Scale (CBIMWMS), International 
Council of Scientific Unions (ICSU), International Hydrographic Bureau (IHB), Inter 
national Meteorological Organization (IMO), Pan American Institute of Geography and 
History (PAIGH), Emergency Advisory Committee for Political Defense (EACPD), 
Inter-American Juridical Committee (IJC), Interparliamentary Union for the Promo 
tion of International Arbitration (IUPIA), United Nations War Crimes Commission 
(OUNWCC), American International Institute for the Protection of Childhood (AIIPC), 
Inter-American Commission of Women (ICW), Intergovernmental Committee on Refu- 
gees (IGC), International Criminal Police Commission (ICPC), International Technical 
Committee of Aerial Legal Experts (CITEJA), Permanent International Association of 
Navigation Congress (PIANC), and Permanent International Association of Road Con- 
gresses (PIARC). For convenience hereafter the agencies will be referred to only by 
their symbols. 

2 These were the United Nations (UN), the Food and Agriculture Organization of the 
United Nations (FAO), the Inter-American Institute of Agricultural Sciences (IIAS), 
International Bank for Reconstruction and Development (IBRD), International Bureau 
for the Publication of Customs Tariffs (IBPCT), International Monetary Fund (IMF), 
the Inter-American Coffee Board (ICB), the International Sugar Council (ISC), the 
International Tin Committee (ITC), the International Wheat Council (IWC), the Inter 
national Bureau of Weights and Measures (IBWM), United Nations Educational, Scien- 
tific and Cultural Organization (UNESCO), International Court of Justice (ICJ), Per 
manent Court of Arbitration (PCA), Inter-American Indian Institute (III), Inter- 
national Bodies for Narcotics Control (NC), International Labor Organization (ILO), 
International Office of Public Health (PH), Pan American Sanitary Bureau (PASB), 
United Nations Relief and Rehabilitation Administration (UNRRA), European Central 
Inland Transport Organization (ECITO), International Telecommunication Union 
(ITU), Office of Inter-American Telecommunications (OIT), Postal Union of the 
Americas and Spain (PUAS), Provisional International Civil Aviation Organization 
(PICAO), and the Universal Postal Union (UPU). 

? The Allied Commission on Reparations (ACR) was forecast in the Crimea Statement. 
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are direct representatives of states or governments. Three of these 50 
agencies have both individual and institutional membership as well as state 
membership.* Some admit colonies, provinces, and states to membership 
as well.° One at present is limited to individuals.® Several consist of indi- 
viduals appointed as individuals to represent interests of states.’ One has 
among its affiliated members not only semi-official institutions but other 
international organizations.® 

In comparison of structure only 25 have a structure elaborate enough to 
inelude legislative conferences variously known as assemblies, congresses, or 
conferences. Twenty-eight had bureaus or secretariats and in certain of 
these the secretariat overshadows the other branches of the organization in 
activity, production, and importance.'® Thirty-eight had small executive 
bodies which supervised the affairs of the agencies. These were known also 
as bureaus, administrative committees, general councils, governing boards, 
governing bodies, boards of directors, ete. Eighteen had standing commit- 
tees or commissions; 18 had councils; 3 had technical advisory councils; and 
one had a subordinate study group. Not all that had presidents among the 
officers provided for vice-presidents as well. Some of those which had di- 
rectors, directors-general, or secretaries-general to run their secretariats had 
in addition as officers secretaries, treasurers, chairmen, and vice-chairmen. 
One provided for a technical consultant." 

In 28 agencies most decisions were determined by majority vote. In 
some of these such voting was confined to procedural matters. Nine agen- 
cies provided for weighted voting.’* Ten required unanimity for some or 
all of their decisions.‘* The ISI requires a three-fourths majority of half 
the entire membership to adopt an amendment but elects constituent mem- 
bers by a two-thirds vote. Other agencies requiring a two-thirds vote for 
important questions are UN, FAO, ICSU, UNESCO, IGC, ILO, UNRRA, 
PUAS, and UPU. No decisions are taken in the RSG. There was no men- 
tion of how decisions are taken in eleven organizations.** Little more than 


4 ISI, PIANC, and PIARC. 

> IBPCT, ICAC, ITC, IMO, IBWM, NC, PH, PIANC, PIARC, ITU, and UPU. 

®IIS. Individuals qualify for membership by reason of their official positions in gov- 
ernment bodies without directly representing their governments in their membership 
activities. 

7 EACPD, IJC, ICJ, PCA, and NC. 

8s ICSU. 

9 There is no provision for periodic meeting of the IBPCT. 

10 PAU, IBPCT, IUPIP, CBIMWMS, IBWM, IHB, ILO, PASB, UNRRA, ITU, 
PUAS, and UPU. 

11 EACPD. 

12 IBRD, IMF, ICB, ISC, ITC, IHB, IUPIA, PH, PIANC, and PIARC. 

18 PAU, IIAS, ICB, IWC, ACR, PH, ITU, PIANC, PUAS, and UPU. 

14TESC, IBPCT, IIS, IUPIP, ICAC, CBIMWMS, IMO, IUPIA, UNWCC, III, or 
1OPC, 
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half—28—took most of their decisions by simple majority vote.1> Six per- 
mit voting by mail between conferences.'® 

Four organizations have adopted the five United Nations languages: 
Chinese, English, French, Russian, and Spanish.’* Eleven inter-American 
agencies use the languages of the American republics: English, French, 
Portuguese, and Spanish; *® but three do not.’* No mention was made of 
the official languages used in two ecases.*? The remaining 31 agencies use 
a variety of nine different combinations of languages in their conduct of 
official business and their official publications. Eight use only French * 
and seven English and French.*? Five of the newer agencies rely solely 
on English.?* Five old line agencies use English, French, and German.** 
Two publish in English, French, German, Italian, and Spanish.?> Other 
language instruments used in only one organization were German and Eng- 
lish; English, German, French, and Russian; English, French, and 
Russian ; ** and English, French, and Spanish.** PIARC publishes a dic- 
tionary in English, French, German, Italian, Spanish, and Danish. 

As to financial matters 39 set quotas for their members.* Eight quotas 


15 UN, PAU, ISTA, IBRD, IMF, ISC, ITC, IBWM, ICSU, IHB, PAIGH, UNESCO, 
EACPD, IJC, I@J, PCA, AIIPC, ICW, IGC, NC, PASB, UNRRA, ECITO, CITEJA, 
ITO, OIT, PIARC, PICAO, and UPU. 

16 UN, ISTA, ISI, IBWM, PUAS, and UPU. 

17 UN, FAO, ICAC, and UNESCO. 

18 PAU, ITAS, IESC, ISI, ICB, PAIGH, AIIPC, ICW, III, PASB, and OIT. 

19 EFACPD (Spanish and English), IJC (English, Spanish, and Portuguese), and 
PUAS, which declares Spanish the official language on postal matters. 

20 ACR and PCA. 

2111S, IUPIP, CBIMWMS, IBWM, PH, CITEJA, ITU, and UPU. 

22 RSG, ICSU, IHB, ICJ, UNWCC, IGC, and NC. 

23 IBRD, IMF, ITC, IWC, and UNRRA. 

24 ISTA, IMO, IUPIA, PIANC, and PIARC. 

25 ILO and IBPCT. 

26 ICPC. 

27 ISC. 

28 ECITO. 

29 PICAO. 

30 UN, PAU, FAO, IIAS, IESC, ISI, IBRD, IBPCT, IMF, IUPIP, ICB, ISC, ITC, 
IWC, IBWM, IHB, IMO, PAIGH, UNESCO, EACPD, IUPIA, PCA, UNWCC, ICW, 
III, IGC, NC, ICPC, ILO, PH, PASB, UNRRA, ECITO, CITEJA, ITU, OIT, PAUS, 
PICAO, and UPU. The quotas in the IBPCT are based on the amount of commerce of 
the various states. The quotas of the ITC are intended to be based on the standard 
tonnages in the agreement. The quotas in the IWC are supposed to be proportioned 
according to the number of votes held. The contributions of the THB are a flat fee plus 
a supplement based on the maritime importance or tonnage of the member states. The 
UNWCC has a flat fee for operating costs and quotas for additional expenses are based 
on ability to pay. Until recently the ICW was financed from private sources, the PAU 
furnishing office space and materials. The population quotas in the III are supple- 
mented for states with larger Indian population by additional units equivalent to 50 
per cent of those otherwise assigned to them. Dues in ISTA vary according to the num- 
ber of votes determined by the importance of the station. 
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were set by agreement in which states selected their own elasses.*t In 11 
cases these quotas were based on population figures ranging from 15 cents 
to $1.80 per thousand inhabitants.** Nine agencies assess flat fees.** In 
four cases members paid only their own expenses.** Three had no fixed 
budget or dues.*° Three were financed also by gift; ** one, through the 
United Nations; *’ one, through the PAU,** and one through the League of 
Nations.°*® 

All but five had formal or unofficial relations with other international 
organizations.*° 

As to the relations of the United States to these 51 agencies, they were 
based on treaty in 17 cases *! and on joint resolution in seven.*? United 
States participation was authorized by Act of Congress in 16 cases ** and 
by executive agreement in one.** Legislation was pending in one case,*° 
and in nine there was no legislative basis for participation.*® 

Payments were made by the United States in 38 ecases.*7 Departmental 
funds financed participation in ten agencies.*® Participation in one is 
financed through the United Nations; *® one was never paid.®°®° The OIT 
has not yet been set up but payments were made to its predecessor, the 
Inter-American Radio Office. 


31 TUPIP, IUPIA, PCA, PH, UNRRA, ITU, OIT, and UPU. 

32 PAU, IITAS, IESC, ISI, PAIGH, IBWM, EACPD, ICW, III, ICPC, and PASB. 

33 ITC, IWC, CBIMWMS, ICSU, IHB, UNWCC, AIIPC, PAINC, and PIARC. The 
ATIPC is converting to population-quota assessment. 

34 RSG and ACR. In ICAC the Department of Agriculture paid the expenses of the 
secretariat until recently; and Brazil did likewise for the IJC. 

35ISTA, IIS, and IWC. In the first, dues varied with the number of votes determined 
by the executive committee according to the importance of the station. 

36 ISI, ICW, and III. 

37 

38 TESC. 

39 NC. 

40 IBPCT, ICB, ISC, ITC, RSG. 

41 UN, IIAS, IBPCT, IUPIP, ICB, ISC, IBWM, ICJ, PCA, III, NC, PH, PASB, 
ITU, PUAS, PICAO, and UPU. 

42 FAO, ISI, ICB, CBIMWMS, UNESCO, EACPD, AIIPC, and ILO. Note that the 
ICB Agreement was supplemented by a Joint Resolution. 

48 PAU, ISTA, IESC, IBRD, IMF, IIS, ICSU, IHB, IMO, PAIGH, IUPIA, ICPC, 
UNRRA, CITEJA, PIANC, and PIARC. 

44 ECITO. 

45 IWC, 

46 ICAC, ITC, RSG, ACR, I1JC, UNWCC, ICW, IGC, and OIT. 

47 UN, PAU, FAO, IIAS, ISTA, IESC, ISI, IBRD, IBPCT, IIS, IMF, IUPIP, ICB, 
ISC, IWC, CIBMWMS, IBWM, ICSU, IHB, IMO, PAIGH, EACPD, IUPIA, PCA, 
UNWCC, AIIPC, III, IGC, NC, ILO, PH, PASB, UNRRA, ECITO, CITEJA, ITU, 
PIANC, and PIARC, 

48 ICAC, ITC, RSG, UNESCO, ACR, IJC, ICW, PUAS, PICAO, and UPU. 

49 ICJ. 

50 ICPC. 
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A great variety of government agencies have participated more or less 
directly and indirectly in the work and policy-making sessions of these in- 
ternational bodies. The major responsibility for participation was that of 
the Department of State in 32 instanees. Second and third in international 
activity are the Department of Agriculture in 8 and the Department of 
Commerce in 7. Other government departments and agencies in order of 
international activity are the Departments of Labor (4) Interior (4), Treas- 
ury (4), War (4), Navy (4), the Bureau of Budget (3), the United States 
Public Health Service (3), the Post Office Department (2), the Tariff 
Commission (2), and the Air Coérdinating Committee, the Federal Com- 
munications Commission, the Weather Bureau, the Civil Aeronautics 
Authority, the Federal Security Agency, the Reconstruction Finance Cor- 
poration, the Rubber Development Corporation, the War Production Board, 
the Combined Raw Materials Board, the National Academy of Sciences, the 
National Research Council, the Congress, the Department of Justice, the 
United States Shipping Board, and the American Merchant Marine. 

Undoubtedly there is more than one instance of agencies having subsidi- 
ary or indirect interest in these organizations mention of which was not 
included in the publication. It is interesting to note that in 15 eases the 
United States took the initiative in the formation of the body °' and was 
an active participant in the founding of others.** 

From this brief survey it may be concluded that for more than three 
quarters of a century the United States has been active in international co 
operation for mutual welfare, but that such codperation developed without 
any particular pattern. There was little or no concerted effort to stand- 
ardize such collaboration as to legal basis, powers and functions, member- 
ship, structural organization, officers, language instruments, methods of 
taking decisions, methods of apportionment of financial obligations, or the 
relationship with other organizations. Whenever a need for common con- 
sultation and common action was felt, a body was set up without much con- 
sideration of the existences of similar or previous bodies, the experience of 
such bodies, or the place of the proposed organ in the world-wide or re- 
gional frame. The result has been a spate of agencies with similar or re- 
lated interests and functions, each with its own pattern and demands on 
state treasuries. 

Under Articles 57, 58, and 59 of the Charter of the United Nations, the 
Economic and Social Council has power to review the existence of such 
organizations, bring them into relationship with the United Nations, and 
advise as to the codrdination of their policies and activities. With the 
benefit of such periodic review, and the resulting recommendations for 


81 UN, PAU, FAO, IIAS, IESC, IBRD, IMF, ICAC, IWC, RSG, EACPD, PASB. 
UNRRA, and PICAO. 
52 CBIMWMS, ICJ, ISC, ICB, ACR, UNWCC, ILO, ete. 
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structural revision and fiscal operations, there should result an amalgama- 
tion, consolidation, and reduction in number so that each remaining agency 
and each body newly created to replace a number of existing agencies can 
standardize procedures and codrdinate functions to render a wider and 
greater service. At the same time the possible common fiscal arrangements 
may effect a saving not only to the financial management of the agencies 
themselves but also to the states who hold membership in the several inter- 
national bodies. Hence in a few years there may emerge a better inte- 
erated fabric of international administrative activity. 
MARIE STuART KLooz 

Washington 


CHARLES G. FENWICK APPOINTED TO DEPARTMENT OF PAN-AMERICAN UNION 


Members of the Society and readers of the JouRNAL will be interested 
to learn of the appointment of Charles G. Fenwick to be Chief of the new 
Department of International Law and Organization in the Pan-American 
Union. Mr. Fenwick was for years Professor of Political Science in Bryn 
Mawr College. In recent years he has served as United States Delegate 
to various Pan-American conferences and has acted as a member of the 
Inter-American Neutrality Committee and finally of the Inter-American 
Juridical Committee, sitting in Rio de Janeiro. Dr. Fenwick will take up 
his duties at the Pan-American Union at the end of this year and may be 
expected to continue his frequent contributions as an Editor of the 
JOURNAL. The appointment seems to combine admirably Dr. Fenwick’s 
talents and interests and the growing importance of international juridical 
and political organization in the Americas. 


DEATH OF ABD-AL-MUNIM RIAD BEY 

Abd-al-Munim RIAD Bey, a jurist well known in international circles, 
died in Cairo, Egypt, on March 23, 1947. At the time of his death, he was 
in his fifties. 

Riad Bey was a graduate of the National University in Cairo. He was 
also a professor at the University for several years and one of the founders 
of the Egyptian Society of International Law. 

He served on the United Nations Committee of Jurists which met in 
Washington in 1945. His fame as an able jurist transcended the bound- 
aries of Egypt. Saudi Arabia honored him by making him a member of 
its delegation to the United Nations General Assembly in the fall of 1946. 
He became a well-known figure at the meetings and took a major part in the 
discussions. 
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An idealist, he did not confine his interest to international law. He was 
held in high esteem by many Egyptians for his interest in social progress. 
He was connected with several charitable and social organizations, includ- 
ing the Princess Feriel Organization. For a time he served in the Egyptian 
Ministry in Social Affairs. 


JOHN MaktTos 


Washington, D. C. 


CHRONICLE OF INTERNATIONAL EVENTS 
For THE PERIOop MAy 1-JuULyY 31, 1947 
(Including earlier events not previously noted) 
WitH REFERENCES 


Abbreviations: C. I. E. D., Chronology of International Events and Documents, Royal 
Institute of International Affairs; C. S. Monitor, Christian Science Monitor; Cmd., 
Great Britain Parliamentary Papers by Command; Cong. Rec., Congressional Record; 
D. S. B., Department of State Bulletin; FE. S. C. O. R., United Nations Economie and 
Social Council Official Records; G. A. O. R., United Nations General Assembly Official 
Records; G. B. M. S., Great Britain Miscellaneous Series; G. B. T. S., Great Britain 
Treaty Series; N. Y. T., New York Times; P. A. U., Pan American Union Bulletin; 
S.C. O. R., United Nations Security Council Official Records; T. I. A. S., U. 8. Treaties 
und other International Acts Series; U. N. W. B., United Nations Weekly Bulletin. 


February, 1946 
16—July 29,1947 Unirep Nations. Security Council—Vetoes. List of vetoes: N.Y. 7., 
July 30, 1947, p. 4. 


June, 1946 
6/January 7, 1947 FINLAND—UNITED States. Effected agreement by exchange of 
notes concerning double taxation. Text: T. I. A. S. 1596. 

September, 1946 

7 HEALTH SERVICE, SoutrH Paciric. New Zealand and Fiji governments and the 
Western Pacific High Commission signed agreement for the establishment of a 
South Pacific Health Service. Text: New Zealand Dept. of External Affairs, 
Publication No. 25. 


November, 1946 

1-2. GREAT Britain—Syria. Reached agreement by exchange of notes at Damascus 
concerning the settlement of cases pending before the Syrian Mixed Courts. 
Text: G. B. T. S. No. 37 (1947), Cmd. 7140. 


December, 1946 

23-January 15, 1947 Great BritaIn—Norway. Exchanged notes at Oslo concerning 
the transmission by post of diplomatic correspondence. Text: G. B. T. 8. No. 
42 (1947), Cmd. 7145. 


January, 1947 
1 AUSTRIA—CZECHOSLOVAKIA. Postal agreement came into force. Summary of 
provisions: L’Union Postale (Berne) April, 1947, pp. 138-139. 


1 AUSTRIA—HunGARY. Special agreement, concluded by the postal administrators 
of the two countries, came into force. Summary: L’Union Postale (Berne) 
April, 1947, pp. 136-139. 


11-May 30 Great Brirain—ITaLy. Effected agreement by exchange of notes at Rome 
for the recruitment of Italian workers for employment in foundries in the United 
Kingdom. Text: G. B. T. S. No. 54 (1947), Cmd. 7168. 
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22 GREAT BrITAIN—LEBANON. Reached agreement by exchange of notes at Beirut 
concerning the settlement of cases pending before the Lebanese Mixed Courts. 
Text: G. B. T. 8. No. 45 (1947), Cmd. 7154. 


February, 1947 

19/28 Great BriTaAIN—UNITED States. Exchanged notes at Washington regarding 
interpretation of paragraph 6 of the Agreement on Settlement of Intergovern- 
mental Claims of Mar. 27, 1946. Text: G. B. T. S. No. 34 (1947), Cmd. 7132. 


April, 1947 

8—July 5 Korean OccupaTIon. In a series of 5 notes the Russian and U. S. Govern- 
ments agreed to reconvene the Joint Soviet-American Commission. Texts of notes: 
D. S. B., Apr. 20, 1947, pp. 716-717; May 4, pp. 812-813; May 11, p. 947; 
May 18, pp. 995-996; May 25, p. 1043; N. Y. T., Apr. 12, 1947, p. 4; Apr. 23, 
p. 4; May 3, p. 6; May 11, p. 3; May 14, p. 10. The Commission re-assembled 
May 21. N.Y. T., May 22, 1947, p. 11. Agreed June 7 on plans for the for- 
mation of a Korean national government. Text of decision: D. S. B., June 22, 
1947, pp. 1247-1249. The parleys were again deadlocked July 5 because of 
Russian refusal to admit wide basis of consultation, N. Y. T., July 6, 1947, 
p. 22 and July 16, p. 10. U. S.-Soviet views on consultative groups: D. S. B., 
Aug. 10, 1947, pp. 294-297. 


17/28 AusTRIA—GREAT BrITAIN. Effected agreement by exchange of notes at Vienna 
regarding the deferment of certain claims, some of which concern debts con 
tracted before March, 1938. Text: G. B. T. S. No. 59 (1947), Cmd. 7186. 


19 GERMAN OCCUPATION. Great Britain, United States and France signed agreement 
in Moscow, for regulation of coal exports from the 3 western zones of Germany. 
Text: G. B. T. S. No. 53 (1947), Cmd. 7165. 


to 


bo 


DENMARK—GREAT BRITAIN. Signed agreement at Copenhagen regarding the par- 
ticipation of a Danish contingent in the occupation of Germany. Text: G. B. 
T. S. No. 52 (1947), Cmd. 7164. 


22-May 5 HyYDROGRAPHIC CONFERENCE. International Hydrographic Conference was 
held at Monaco. U.S. delegation: D. S. B., Mar. 30, 1947, pp. 575-576. Re- 
port on the meeting: D. S. B., June 22, 1947, pp. 1203-1204. 


30/June 30 UNITED Nations. Military Staff Committee. Submitted report to the 
Security Council on Apr. 30. Text: U. N. Doc. S/336; D. S. B., Aug. 3, 1947, 
Supplement, pp. 247-273; Dept. of State. United States-United Nations Infor- 
mation Series No. 23. Text of first section: N. Y. T., May 4, 1947, pp. 48; 
U. N. W. B., May 18, 1947, pp. 517-522. Submitted report to the Security 
Council June 30, giving British, Chinese, French, and U. 8. provisional estimates 
for U. N. armed forces. N. Y. T., July 1, 1947, pp. 1, 8. Text: U. N. Doc. 
S/394. Summary: U. N. W. B., July 8, 1947, pp. 62-63. Soviet estimate re- 
leased. Text: U. N. Press Release MSC/28. Table of estimates of five nations: 
U.N. W. B., Sept. 16, 1947, p. 365. 


May, 1947 
1 ARGENTINA—UNITED STATES. Signed aviation agreement at Buenos Aires. Text: 
United States Aviation Reports, June, 1947, pp. 272-283. 


] NIcARAGUA. Congress declared the continental shelf an integral part of its na- 
tional territory. N. Y. T., May 2, 1947, p. 5. 


1-21 REFUGEE ORGANIZATION. Preparatory Commission opened 2d part of lst session 
at Lausanne under chairmanship of Henri Ponsot of France. London Times, 


| 
| 
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May 2, 1947, p. 3; N. Y. T., May 2, 1947, p. 3. George L. Warren was the 
U. S. representative. D. S. B., Apr. 20, 1947, p. 708. Agreed May 13 to as- 
sume as of July 1 responsibility for certain activities formerly carried on by 
J.N.R.R.A. until the permanent organization comes into being. WN. Y. T., May 
14, 1947, p. 4; London Times, May 14, 1947, p. 4; U. N. W. B., May 20, 1947, 
p. 526. At final meeting on May 21 adopted a report. Decided to frame its 
budget on a 75% basis. London Times, May 23, 1947, p. 3. Text of report: 
Preparatory Commission for the I.R.O. Doc. Prep./90/Rev. 1. Report on the 
meeting: U. N. W. B., June 3, 1947, pp. 597-600. 


2 GERMAN PROPERTY. Swiss Government announced that German property in Swit- 


zerland could be sold and the proceeds paid into blocked accounts. N. Y. T., 
May 3, 1947, p. 5. 


2-15 EcoNOMIC COMMISSION FOR EuRopE. Opened meeting May 2 at Geneva with 18 


countries represented. London Times, May 3, 1947, p. 4. Elected Emil Waerum 
of Denmark as chairman. U.N. W. B., June 24, 1947, p. 696. Agreed May 6 
that European Central Inland Transport Organization should end before Sept. 
27, 1947. N. Y. 7., May 7, 1947, p. 7. Decided May 13 that the European 
Coal Organization should be absorbed into the Commission by the end of 1947. 
N. Y. T., May 14, 1947, p. 19. Session ended May 15 after fixing July 5 as 
the next meeting date. N. Y. T., May 16, 1947, p. 3; London Times, May ‘16, 
1947, p. 3. Text of report: U. N. Doc. E/ECE/35. Summary of the meeting: 
U.N. W. B., June 3, 1947, p. 601. 

5 (‘ZECHOSLOVAKIA. The system of People’s Courts ended and the country returned 
to normal system of judicial organs and procedure. N. Y. T., May 6, 1947, p. 
16; London Times, May 6, 1947, p. 4. 


5-July 5 FrRANCE—S1aM. A Commission, composed of representatives of United 


States, China, Peru, France and Siam, started May 5 work of conciliation re- 
garding the boundary dispute between France and Siam. The Commission, 
headed by William Phillips (U. S8.), was set up in accordance with provisions 
of the agreement signed Nov. 17, 1946 by France and Siam. Members: N.Y. T., 
May 14, 1947, p. 18. The Commission refused June 27 to accede to Siam’s 
claims and recommended that the two nations undertake direct negotiations at 
Bangkok, and create a consultative commission to study border problems and 
other questions of common interest. N. Y. 7., June 28, 1947, p. 3. The 
Siamese Government’s communiqué of July 5 declared Siam would not consider 
sponsoring with France a Pan-Southeast Asia Union or consultative commission 
unless France agreed to the independence of Laos and Cambodia. WN. Y. T., 
July 6, 1947, p. 25. 

6 Gotp. British, French and U. S. notes to Poland requested that, before accepting 
Portuguese gold offered in payment for Polish coal, Poland require Portugal to 
provide satisfactory evidence that this gold was not looted from occupied coun 
tries by German authorities. N. Y. 7., May 7, 1947, p. 11. Text of U. S. 
note: D. S. B., May 18, 1947, p. 1002. 


6 IRAQ—TRANS-JORDAN. Details were published May 6 in Baghdad of 12 clauses 
of the 10-year treaty of alliance and friendship which was submitted May 4 to 
the Iraqi Parliament. C. S. Monitor, May 6, 1947, p. 3. 


6-27 INTERNATIONAL Crivin AVIATION ORGANIZATION. First assembly opened at Mon- 
treal May 6. N. Y. T., May 7, 1947, p. 6. U.S. delegation: D. S. B., May 
4, 1947, p. 808. Elected Arthur S. Drakeford of Australia chairman. WN. Y. T., 
May 8, 1947, p. 3; U. N. W. B., May. 20, 1947, p. 526. Approved May 13 the 
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draft agreement with United Nations and adopted an amendment to the I.C.A.O. 
convention in compliance with the U. N. General Assembly’s resolution of Dec. 
14, 1946, concerning that agreement. U. N. W. B., May 20, 1947, pp. 526, 
578-579. Voted May 16 to admit Italy to membership, subject to approval by 
the U. N. General Assembly and other provisions. N.Y. 7., May 17, 1947, p. 3. 
Assembly adjourned May 27. A special meeting will be held at Rio de Janeiro 
in October. Next regular session will convene in western Europe in the late 
spring of 1948. Short report on the conference: N. Y. T., May 28, 1947, p. 4; 
U. N. W. B., June 10, 1947, pp. 627-629. Report on the meeting: D. S. B., 
June 15, 1947, pp. 1145-1151; I.C.A.0. Monthly Bulletin, June, 1947, pp. 1-19. 


PANAMA—UNITED States. U. 8S. Ambassador handed formal communication to 
Foreign Minister Alfaro proposing a new agreement for the use of defense 
sites in Panama. Such an agreement would replace the accord of May 18, 1942. 
D. S. B., May 18, 1947, p. 1003. 


UNITED NatTions—ITAuLy. Italian Government forwarded on May 7 an official 
request for membership. U. N. W. B., June 3, 1947, p. 607; London Times, 
May 8, 1947, p.3. Text: N. Y. T., May 20, 1947, p. 4. 


7-July 5 PostaL Conaress. Universal Postal Union opened session at Paris on May 7. 


U. N. W. B., May 20, 1947, p. 526. U.S. delegation: D. S. B., May 11, 1947, 
p. 934. Decided May 19 to increase weight allowed for printed matter in order 
to foster international cultural relations. Adopted resolution May 31 opposing 
an invitation to Spain to send a representative to the Congress. WN. Y. 7., June 
1, 1947, p. 26. On July 4 signed agreement with United Nations providing for 
collaboration. N. Y. T., July 6, 1947, p. 22; U. N. W. B., July 15, 1947, pp. 
108-109. Text: U. N. Doc. E/488. The Conference closed July 5. Report on 
the Congress: D. S. B., Sept. 21, 1947, pp. 585-588. 


8—July 31 Uwnirep Nations. Security Council (Greek Question). Mr. Gromyko asked 


9 


10 


for a re-opening of the Albanian-Greek dispute. N. Y. T., May 9, 1947, p. 2. 
On May 29 the Greek representative to the United Nations sent a note request- 
ing that alleged incidents on the Greek-Yugoslav frontier be brought to the 
Council’s attention. U. N. W. B., June 10, 1947, p. 613. On June 27 the 
Council began debate on the Balkan Commission’s report. U.N. W. B., July 8, 
1947, p.67. Text of report: U. N. Doc. S/360. The Greek Government notified 
the Council July 14 that its territory had been invaded by forces from Albania 
on July 13 and asked action by the Council. Text of Greek letter: N. Y. T., 
July 15, 1947, p. 3; U. N. Doc. 8/416. On July 29 Russia vetoed U. S. resolu- 
tion to establish a semi-permanent frontier commission. N. Y. T., July 30, 
1947, p. 1; London Times, July 30, 1947, p. 4; U. N. W. B., Aug. 5, 1947, p. 
183. In a letter of July 31 the Greek Foreign Minister asked the Council to 
invoke the provisions of Chapter VII of the Charter to halt the undeclared war 
in Greece. N.Y. T., Aug. 1, 1947, pp. 1, 3. Text: U. N. Doc. 8/451; World 
Report (Washington) Aug. 12, 1947, pp. 37-38. 


GREAT BriTAIN—S1AM. British Prime Minister announced that, following an 
exchange of notes, the 1945 military agreement (under which Siam renounced all 
wartime territorial gains) had been abrogated. The 1946 agreement (in which 
Siam declared null and void all alleged acquisitions of British territory made 
later than Dec. 1941) was also annulled. C. J. E. D., Apr. 21/May 11, 1947, 
pp. 252-253. 


AERIAL LEGAL Experts. Sixteenth and final session of C.I.T.E.J.A. met in Mon- 
treal with 16 nations represented. Arranged for liquidation of C.I.T.E.J.A. 


10 


10. 
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on Sept. 1, 1947, following transfer of its functions to the International Civil 
Aviation Organization. Report on the meeting: D. S. B., June 29, 1947, pp. 
1291-1292. 

BoLivia—CuINa. Announcement was made of decision to exchange Ambassadors. 
N.Y. T., May 11, 1947, p. 4. 

CHILE—UNITED STATES. Signed air transport agreement at Santiago. Text: 
United States Aviation Reports, June, 1947, pp. 284-295. 

HUNGARY—YUGOSLAVIA. Signature of a trade agreement was announced in Bel- 
grade. N.Y. T., May 13, 1947, p. 9. 

PEACE TREATY (Austrian). First meeting of the 4-power commission on the 
Austrian treaty opened at Vienna. The American member is Joseph M. Dodge. 
N. Y. T., May 13, 1947, p. 15. 


12-June 17 UNITED NATIONS. International Law Committee. Committee on the Pro- 


13 


gressive Development of International Law and its Codification met at Lake 
Success. Elected Sir Dalip Singh of India as chairman, and J. L. Brierly 
of Great Britain as rapporteur. N. Y. T., May 13, 1947, p. 13; U. N. W. B., 
May 20, 1947, p. 525. Members: p. 571. Philip C. Jessup was U. S. mem- 
ber. D. S. B., May 11, 1947, p. 953. Establishment of an international law 
commission to carry out progressive development and codification of inter- 
national law was the chief recommendation. Summary of report: U. N. W. B., 
July 1, 1947, pp. 13-16. Text: U. N. Doc. A/AC.10/51 and A/331; this 
JOURNAL, Vol. 41 (1947), Supplement, pp. 18-26. Disposition of agenda items 
and check list of documents: U. N. Doc. A/AC.10/57. Text of report of U. 8. 
delegate: D. S. B., July 20, 1947, pp. 121-127. 


UNITED NATIONS—INTERNATIONAL CIVIL AVIATION ORGANIZATION. The agree- 
ment, signed Sept. 30, 1946 at New York, bringing the Organization into rela- 
tionship with the United Nations, came into effect. U. N. W. B., June 3, 1947, 
p. 596. Text of agreement: U. N. Doc. A/106; United States Aviation Reports, 
June, 1947, pp. 248-258. 


13/15 Unitep Nations. General Assembly. Special session adopted May 13 terms of 


15 


18 


reference for a commission of inquiry to investigate the Palestine problem. 
Text: N. Y. T., May 14, 1947, p. 4. Session concluded May 15 with appoint- 
ment of an 1l-nation commission. Members: London Times, May 16, 1947, 
p. 6; N. Y. T., May 16, 1947, pp. 1, 2. Text of resolutions adopted: p. 4; 
U. N. Doc. A/310; U. N. W. B., May 20, 1947, p. 530. Article on the session: 
pp. 527-562. Proceedings: G. A. O. R., 1st special session, 3 v. Report of New 
Zealand Delegation: New Zealand Department of External Affairs, Publica- 
tion No. 31. 


REFUGEES. Italy signed agreement with Intergovernmental Committee on Refu- 
gees providing for a committee to promote early repatriation or emigration from 
Italy of refugees under the Committee’s control. C. I. E. D., May 12/25, 1947, 
p. 286. 

IrAN—Sovier Russia. Announcement was made of Iranian note to Russia asking 
repayment of £5,000,000 in loans and expenses incurred as a result of Russian 
occupation of northern Iran. N. Y. T., May 19, 1947, p. 4. 

CHILE—CzECHOSLOVAKIA. Signed trade treaty at Santiago. N. Y. T., May 20, 
1947, p. 6. 
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19 FooD AND AGRICULTURE ORGANIZATION—INTERNATIONAL LABOR ORGANIZATION. 
Draft agreement between the groups was submitted to the United Nations. 
Text, with report by Executive Committee of F.A.O. on interpretation of the 
agreement: U. N. Doc. E/442. 


19-29 Unitep NATIons. Fiscal Commission. First session was held at Lake Success. 
Elected Rodolphe Putman of Belgium as chairman of the 18-member commis- 
sion, and the last of nine to meet. Members: U. N. W. B., May 20, 1947, p. 
569. Text of report: U. N. Doc. E/440. Summary of session: U. N. W. B., 
June 10, 1947, pp. 623-625. 


20 REPATRIATION. Text of Secretary Marshall’s statement on U. S. policy on re 
patriation of displaced persons: D. S. B., June 1, 1947, p. 1085. 


20-July 8 REPARATIONS (Japanese). Far Eastern Commission announced May 20 a 
policy decision providing for distribution of reparations, based on each Allied 
nation’s contribution to victory. N. Y. T., May 21, 1947, p. 18; London Times, 
May 21, 1947, p. 3. Text: D. 8S. B., June 1, 1947, p. 1069. Announced June 
10 a policy decision regarding selection of plants for reparations removals, de- 
struction or retention in Japan. Text: D. 8S. B., Jume 22, 1947, p. 1201. On 
July 8 Allied Headquarters announced that reparations deliveries could com 
mence immediately. N.Y. 7., July 9, 1947, p. 13. 


21 GERMAN OCCUPATION. Accords were signed at Paris by France, Great Britain and 
United States establishing a basis for commercial exchanges between France 
and the Anglo-American zones of Germany. WN. Y. 7., May 22, 1947, p. 16. 


21/23 GREAT BRITAIN—UNITED STATES. Reached agreement by exchange of notes on 
use of Gander airport by U.S. airlines. Text: G. B. T. 8S. No. 46 (1947), Cmd. 
7157. 

23 ESTONIAN ANNEXATION. Undersecretary of State for Foreign Affairs declared 
Great Britain had decided to recognize de facto Soviet administration of Es- 
tonia. N.Y. T7., May 24, 1947, p. 5. 


23 INTERNATIONAL BANK FOR RECONSTRUCTION AND DEVELOPMENT—AUSTRALIA. The 
sovernors approved Australia’s application for membership. The articles of 
agreement must be signed by Aug. 31, 1947. NN. Y. T., May 24, 1947, p. 4. 


23 INTERNATIONAL MONETARY FUND—AUSTRALIA. Governors approved Australia’s 
application for membership. The articles of agreement must be signed by 
Aug. 31, N.Y. T., May 24, 1947, p. 4. 


23 LATVIAN ANNEXATION. British Undersecretary for Foreign Affairs declared 
Great Britain had decided to recognize de facto Soviet administration of Latvia. 
N. Y. T., May 24, 1947, p. 5. 

23 LITHUANIAN ANNEXATION. British Undersecretary for Foreign Affairs declared 


Great Britain had decided to recognize de facto Soviet administration of Lithu- 
ania. N.Y. T., May 24, 1947, p. 5. 


23 SoutH AFRICA—UNITED States. Signed air transport agreement at Cape Town. 
Text: United States Aviation Reports, June, 1947, pp. 296-308. 


23/July 23 INTERNATIONAL CouRT OF JUSTICE. Announcement was made May 23 that 
Great Britain had asked the Court for a judgment against Albania for the de- 
struction of 2 British destroyers in the Corfu Channel last October. WN. Y. T., 
May 24, 1947, p.4; U. N. W. B., June 3, 1947, p. 581. Albania agreed July 23 
to appear before the Court to answer British charges. U. N. W. B., Aug. 5, 
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1947, p. 181; N. Y. T., July 26, 1947, p. 1. Text of cables from Registrar of 
the Court to the United Nations: U. N. Doc. 8/453. 


23-July 28 Unitep Nations. Balkan Investigating Commission. Adopted on May 23 
report to the Security Council recommending establishment for 2 years of a 
commission of inquiry and conciliation. Text: U. N. Doc. 8/360. Text of ma- 
jority recommendations: pp. 246-251; NM. Y. T., May 22, 1947, p. 20. Ex- 
cerpts: D. S. B., July 6, 1947, pp. 14-25. Mark F. Ethridge severed his connec- 
tion with the Commission July 24. WN. Y. T., July 25, 1947, p. 9. Subsidiary 
group, on July 28, sent to Security Council an up-to-date, general report on its 
work. Text: U. N. Doc. S/441. Chronology of Balkan investigation, Dec., 
1946—June, 1947: U. N. W. B., July 8, 1947, p. 71. 


24 FINLAND—SOovVIET Russia. Signed agreement at Moscow, opening the Porkkala 
territory to Finnish passenger and goods railway traffic. London Times, May 
26, 1947, p. 3. 


24 UNITED STATES—YEMEN. Signed agreement for the extension to Yemen of a 
million-dollar credit for the purchase of army surplus material. N. Y. T., 
May 26, 1947, p. 5. 


26 INTER-AMERICAN MILITARY COOPERATION. President Truman’s message to Con- 
gress presented for consideration a proposed Inter-American Military Coopera- 
tion Act [standardization of arms, etc.]. Text of message and draft of a bill: 
N.Y. T., May 27, 1947, p. 4; Cong. Rec. (daily) May 26, 1947, pp. 6019-6020; 
D. 8. B., June 8, 1947, pp. 1121-1122. 


26 NETHERLANDS—UNITED STATES. Signed agreement at Washington settling their 
lend-lease accounts. Summary: N. Y. T., May 29, 1947, p. 6; D. S. B., June 8, 
1947, pp. 1131-1132. 


26/June 15 GreEcE—UNITED States. U.S. Department of State made public June 18 
an exchange of notes of May 26 and June 15 regarding administration of U. S. 
economic aid to Greece. N. Y. T., June 19, 1947, p. 1. Text: p. 14; D. S. B., 
June 29, 1947, pp. 1298-1300. 


26-28 Foop CounciL. Fourth meeting of the International Emergency Food Council 
held in Washington. Named a committee to study U.S. proposal for an inter- 
national meeting of U. N. Foreign Ministers to consider pressing food problems. 
N. Y. T., May 27, 1947, p. 5. Voted May 28 that a special cereals conference 
be held in Europe soon. Voted to extend the life of the Council to June 30, 
1948. N.Y. T., May 29, 1947, p. 4. 


26—July 12 TurKEY—UNITep States. Signed agreement July 12 for the carrying out 
of the U. S. aid program in Turkey. WN. Y. T., July 13, 1947, p. 12. Text, to- 
gether with exchange of notes of May 26 and 27: D. S. B., July 20, 1947, pp. 
144-145. 


26-July 24 UniTep Nations. Palestine Committee. Special Committee on Palestine 
held brief opening meeting May 26 at Lake Success. Members of Committee: 
N. Y. T., May 27, 1947, p. 9; U. N. W. B., June 3, 1947, p. 592. On June 2 
Emil Sandstroem of Sweden and Alberto Ulloa of Peru were elected chairman 
and vice-chairman. N.Y. T., June 3, 1947, p. 8; U. N. W. B., June 10, 1947, 
pp. 618-619. Arab Higher Committee notified Secretary General Lie on the 
13th it would boycott the inquiry. Summary: C. J. EZ. D., June 9/22, 1947, 
p. 352. Began work at Jerusalem on June 16. London Times, June 17, 1947, 
p. 4; U. N. W. B., June 24, 1947, p. 689. Completed investigations in Middle 
East July 24. N.Y. T., July 25, 1947, p. 8. 
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29 GERMAN OccupaTIOoN. U.S. and British military governments signed agreement 
to further economic integration of their two zones. N. Y. T., May 30, 1947, 
p. 7. Summary: C. I. E. D., May 26/June 8, 1947, p. 309. Text: London 
Times, June 3, 1947, p. 3. 


30 BELGIuUM—INpIA. Announced decision to exchange diplomatic missions at em 
bassy level. India Information Services [Press Release} (Washington) No. 
3389. 


30/31 Hungary. Premier Ferenc Nagy resigned and was succeeded by Lajos Dinnyes. 
N.Y. T., May 31, 1947, p. 1 and June 1, p. 1. 


31 DIPLOMATIC IMMUNITY. By Executive Order 9863 President Truman designated 
U.N.E.S.C.O., International Civil Aviation Organization and International Tele- 
communication Union as eligible to enjoy the privileges, exemptions and immuni- 
ties conferred by the International Organizations Immunities Act, approved 
Dec. 29, 1945. Text: D. S. B., June 8, 1947, p. 1120. 


31 INDIA—NETHERLANDS. Signed air transport agreement at New Delhi. India In 
formation Services [Press Release| (Washington) No, 3387. 

June, 1947 

2 HuNGARY—UNITED States. United States cancelled the remaining $15,000,000 of 
Hungary’s credit for U. 8. surplus property in Europe. N. Y. T., June 3, 
1947, p. 1; D. S. B., June 15, 1947, p. 1166. 


2-17 UniTED NaTIons. Economie and Employment Commission. Held 2d session at 
Lake Success. Rept.: U. N. Doc. E/445. Summary: U.N. W. B., July 1, 1947, 
pp. 10-12. Disposition of agenda items and check list of documents: U. N. 
Doc, E/CN.1/45. 


2-July 18 InpiA. Viceroy, Viscount Mountbatten, announced June 2 his Government’s 
plan to partition India. N.Y. 7., June 3, 1947, pp. 1, 12. Text of broadcast: 
London Times, June 4, 1947, p. 3. Prime Minister Attlee made similar an- 
nouncement June 3 in the House of Commons. London Times, June 4, 1947, 
p.4; NV. Y. T., June 4, 1947, p. 1. Text: p. 3; Cong. Rec. (daily) June 4, 1947, 
pp. 6519-6521. Mr. Jinnah of the Moslem League issued formal statement 
June 17 supporting freedom of choice by the Princes. N. Y. T., June 18, 1947, 
p. 14; London Times, June 18, 1947, p. 4. The Partition Council formally came 
into existence June 27, replacing the Partition Committee, the personnel re 
maining essentially the same. India Information Services [Press Release | 
(Washington) No. 3409. On July 10 Prime Minister Attlee announced that 
when India is given independence, Viscount Mountbatten and Mohammed Ali 
Jinnah would be Governors-General respectively of the Dominion of India and 
of Pakistan. N. Y. 7., July 11, 1947, pp. 1, 8. The India Independence Bill 
became law on July 18, and will come into foree August 15. N. Y. T7., July 19, 
1947, pp. 1, 6. 


3-19 NICARAGUAN RECOGNITION. No recognition will be granted by Guatemala, El 
Salvador and Panama according to announcements of June 3. N. Y. T., June 
4, 1947, p. 15. Pending further developments the United States announced it 
would not be disposed to grant recognition to the Somoza regime. WN. Y. T., 
June 6, 1947, p. 8; D. S. B., June 15, 1947, p. 1177. United States announced 
on the 19th decision to withhold recognition. N. Y. T., June 20, 1947, p. 4. 


4-July 8 UNITED Nations. Security Council. Adopted June 4 the General As- 
sembly’s interpretation of procedure to be followed in the election of judges to 
the International Court of Justice. U. N. W. B., June 17, 1947, pp. 662-663. 


| 
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Text of General Assembly resolution, adopted Nov. 19, 1946: U. N. Doe. 
A/64/Add. 1, pp. 175-176. Referred to committee the membership applica- 
tions of Ireland, Portugal, Albania, Outer Mongolia and Trans-Jordan. N. Y. 
T., July 9, 1947, p. 5. Approved American plan of work for the Conventional 
Armaments Commission. N. Y. T., July 9, 1947, p.12. Summary: U.N. W. B., 
July 22, 1947, pp. 129-130. 


5 MARSHALL, GEORGE C. In an address at Harvard University commencement the 
Secretary of State called on the European countries to unite in planning their 
future economic welfare and outlined U. S. policy on foreign aid. London 
Times, June 6, 1947, p. 4; N. Y. T., June 6, 1947, p. 1. Text: p. 2; D. S. B., 
June 15, 1947, pp. 1159-1160; Current History, August, 1947, pp. 104-105; 
Dept. of State. European Ser. No. 25. Text of official British statement: Lon- 
don Times, June 9, 1947, p. 4. 


June, 1947 


9 GREAT BRITAIN—POLAND. Exchanged notes on development of trade relations. 
London Times, June 10, 1947, p. 4. 


9-24 HUNGARIAN OCCUPATION. Russia refused June 9 the U. S. request for copies of 
the purported confession of Bela Kovacs which was a forerunner of the recent 
coup against the regime of former Premier Nagy. WN. Y. T., June 10, 1947, p. 1. 
Text of confession as released by M.T.I., a Hungarian news agency: N. Y. T., 
June 8, 1947, p. 6. U.S. note of June 11 to Control Council for Hungary pro- 
tested developments in Hungarian political affairs and requested an investi- 
gation. N.Y. T., June 12, 1947, pp. 1, 4. Text: p. 4; D. S. B., June 22, 1947, 
pp. 1215-1216. British Minister-Designate presented a statement of his Govern- 
ment’s views. WN. Y. 7., June 12, 1947, p. 4. Test of General Sviridov’s note 
of the 15th refusing proposal for a Big Three investigation of Hungarian po 
litical affairs: N. Y. T., June 16, 1947, p. 6; London Times, June 16, 1947, p. 4; 
D. S. B., June 22, 1947, p. 1216. British Foreign Office announced June 24 the 
Russian rejection of British request for copies of documents on the political 
crisis in Hungary. N. Y. T., June 25, 1947, p. 15. 


10 GREAT BRITAIN—SWITZERLAND. Reached agreement by exchange of notes at 
London regarding reciprocal abolition of visas. Text: G. B. T. S. No. 43 
(1947), Cmd. 7149. 


10 REFUGEES. France signed agreements in Paris with Great Britain and United 
States settling the conditions under which the French Government may recruit 
for work in France displaced persons of Slav or German origin, now in the 
Anglo-American zones of occupied Germany or Austria. London Times, June 
13, 1947, p. 3. 


10 RUMANIA—YUGOSLAVIA. Joint communiqué announced that the two governments 
had agreed on a revision of the Danube waterway navigation system and dis 
cussed conclusion in the near future of an agreement of friendship, codperation 
and mutual assistance. N.Y. 7., June 11, 1947, p. 12. 


10/18 Burma. Constituent Assembly held inaugural meeting on the 10th. London 
Times, June 11, 1947, p. 3; N. Y. T., June 11, 1947, p. 21. Assembly adopted 
resolution June 18 providing for an independent sovereign republic to be known 
as the ‘‘Union of Burma.’’ WN. Y. T., June 18, 1947, p. 10; London Times, 
June 18, 1947, p. 3. 


12 RUMANIAN OccuPATION. U.S. Department of State announced on July 21 its deci- 
sion of June 12 last to withdraw from the joint U. S.-Soviet Oil Commission im 
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Rumania when it became obvious no hope existed of securing Soviet cooperation. 
D. S. B., Aug. 3, 1947, pp. 225-227. 


INDIA—NEPAL. Announced decision to exchange diplomatic representatives of 
the status of ambassadors. India Information Services [Press Release] (Wash- 
ington) No. 3395. 


GREAT BriTaAIN—ITaLy. Effected agreement by exchange of notes in Rome to 
facilitate withdrawal of British forces after the ratification of the Italian peace 
treaty. London Times, June 16, 1947, p. 4. Text: G. B. T. S., No. 47 (1947), 
Cmd. 7158. 


PEACE TREATIES. Text of President Truman’s statement upon U. S. ratification 


of the treaties: D. S. B., June 22, 1947, p. 1214. 


CZECHOSLOVAKIA—GREAT BRITAIN. Signed 5-year treaty providing for cultural 


exchanges. N.Y. T., June 17, 1947, p. 13. Text: Czechoslovakia No. 1 (1947), 
Cmd, 7155. 


16-25 EcoNoMIc COMMISSION FoR ASIA AND THE FAR East. Ten nations were repre- 


17 


sented at the opening meeting in Shanghai, at which T. F. Tsiang was elected 
chairman. N. Y. T., June 17, 1947, p. 13. Rules of procedure adopted on 
June 20: U. N. Doc. E/CN.11/2/Rev. 1. Text of report of the session: U. N. 
Doc. E/452. Summary: U. N. W. B., July 8, 1947, pp. 75-76. 


Eaypt—GRrEAT BRITAIN. Egypt transmitted request to the Security Council for 
it to consider the Anglo-Egyptian dispute over the 1936 treaty. London Times, 
June 18, 1947, p. 3. 


17-18 FRANCE—GREAT BRITAIN. Foreign Secretary Bevin and Foreign Minister Bidault 


18 


19 


reached wide agreement on Secretary Marshall’s proposal for economic re- 
habilitation of Europe. WN. Y. T., June 18, 1947, pp. 1, 6. Issued an appeal to 
Russia to join a conference to consider putting into effect the proposals. 
N. Y. T., June 19, 1947, p. 1. Text: p. 10; London Times, June 19, 1947, 
p. 4. Russia agreed to meet the Ministers in Paris on June 27. WN. Y. T., 
June 23, 1947, p. 1. 


FRANCE—GREAT BRITAIN. Exchanged notes at London regarding the mutual ap- 


plication of the Chicago Air Transit Agreement of Dec. 6, 1944. Text: G. B. 
T. S. No. 62 (1947), Cmd. 7194. 


JAPANESE OccuPATION. Far Eastern Commission adopted a statement of general 


policy for the occupation forces in Japan. N.Y. T., July 12, 1947, p. 4. Text: 
D. S. B., Aug. 3, 1947, pp. 216-221. Text of General McArthur’s statement 
on the Commission’s statement: pp. 221-222. 


19—July 11 INTERNATIONAL LABOR CONFERENCE. Held 30th session at Geneva. Elected 


20 


C. J. Hambro as chairman. London Times, June 20, 1947, p. 3. U.S. delega 
tion: N. Y. T., May 30, 1947, p. 11; D. 8. B., June 8, 1947, pp. 1110-1111. 
Agenda: pp. 1111, 1137. Re-admission of Austria to membership was an- 
nounced June 24. N. Y. 7., June 25, 1947, p. 21. Session closed July 11. 
C. I. E. D., July 7/20, 1947, p. 423. 12 draft conventions were adopted. U.N. 
W. B., July 22, 1947, p. 114. 31st conference to be held at San Francisco in 
June, 1948. WN. Y. T., July 11, 1947, p. 2. 


GREAT BRITAIN—ICELAND. Reached agreement by exchange of notes at London 
for the abolition of passports. Text: G. B. T. 8S. No. 49 (1947), Cmd. 7159. 
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20 GREECE—UNITED States. Signed agreement in Athens providing that Americans 
be assigned to Greek Ministries to observe the aid program. Text: N. Y. T., 
June 21, 1947, p. 8; D. S. B., June 29, 1947, pp. 1300-1302; 7. J. A. S. 1625. 


20 IRAN—UNITED SraTes. Signed agreement in Washington granting a $25,000,000 
credit to Iran for the purchase of war surplus equipment. D. S. B., July 6, 
1947, p. 47. 


23-28 CARIBBEAN COMMISSION. Fourth meeting was held at Jamaica. Next meeting 
will be at Guadaloupe in March, 1948. London Times, June 25, 1947, p. 3 and 
June 30, p. 3. Summary of meeting: International Organization (Boston), 
Sept. 1, 1947, pp. 540-541. 


24 HUNGARY—YUGOSLAVIA. Announced signature of a civil aviation agreement. 
N.Y. T., June 25, 1947, p. 12. 


24 SwEDEN—UNITED STaTes. Effected agreement by exchange of memoranda 
whereby Sweden will ease its import curbs. Summary: N. Y. 7., June 26, 1947, 
p. 8. Text: D. S. B., July 6, 1947, pp. 42-45. 


24/July 12 RuMANIA—UNITED StaTEs. U.S. note protested the arrest of hundreds of 
the opposition party and the deprivation of civil liberties in Rumania. N.Y. T., 
June 26, 1947, p. 1. Text: pp. 1, 3; D. S. B., July 6, 1947, p. 38. Rumanian 
Government rejected U. S. protest on July 12. N.Y. T., July 13, 1947, p. 22. 
Text: D. S. B., Aug. 17, 1947, p. 330. 


24-26 INTERNATIONAL JOINT COMMISSION (U.S. and Canada). Held meeting at Sault 
Ste. Marie, Ontario. Commissioners and staffs: D. 8. B., July 27, 1947, pp. 


182-183. 


2h AUSTRIA—UNITED STATES. Signed relief agreement at Vienna. N. Y. T., June 
26, 1947, p. 3. Text: D. S. B., July 6, 1947, pp. 39-41. 


25 CHINA—SoviET Russia. China issued communiqué summarizing negotiations with 
Russia concerning Dairen and Port Arthur. WN. Y. T., June 26, 1947, p. 12. 


25 GERMAN OccUPATION. U.S. Department of State announced that American Mili 
tary Government had taken action to release from military government control 
properties in American zone and U. S. sector of Berlin which are owned by 
non-residents of Germany, who are citizens or residents of the United Nations 
or neutral countries, excepting Portugal and Spain. Summary: D. S. B., July 
6, 1947, pp. 41-42. 


29 PALESTINE. The Government’s report to the U. N. Commission on its stewardship 
since 1920 was made public. Short summary: London Times, June 26, 1947, 
p. 4. 

20 RUMANIA—YUGOSLAVIA. Signed cultural treaty at Bucharest. N. Y. T., June 


26, 1947, p. 4. 

25/July 21 GREAT BRITAIN—RUMANIA. British note protested Rumanian treatment of 
political opposition groups. N. Y. 7., June 26, 1947, p. 3. An additional Brit- 
ish protest was delivered July 21. Excerpts: London Times, July 22, 1947, p. 3. 


26 GREAT BRITAIN—SPAIN. Signed agreement supplementary to their monetary 
agreement of Mar. 28, 1947. Text: G. B. T. 8S. No. 48 (1947), Cmd. 7160. 


26 UNITED NATIONS—UNITED STATES. Signed agreement defining the status of the 
U. N. headquarters district. The agreement defines the immunities and privi- 
leges of resident representatives of the United Nations and its specialized agen 
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cies, etc. N. Y. T., June 27, 1947, p. 10. Text: D. 8. B., July 6, 1947, pp. 
27-32; U. N. Doc. A/371. 


27-July 2 Economic CONFERENCE. Foreign Secretary Bevin and Foreign Minister 
Bidault met in Paris with Foreign Minister Molotov to consider plans in fur- 
therance of proposed U. S. aid to Europe. Decided on secret discussions. 
N. Y. T., June 28, 1947, p. 1; London Times, June 28, 1947, p. 4. Text of 
Tass’ statement on Russia’s position, favoring committee study of Europe’s 
need and opposing any continent-wide reconstruction program: N. Y. 7., June 
30, 1947, p. 4. Conference broke up July 2 with Russian refusal to cooperate 
with any proposals by Great Britain and France to implement Secretary Mar- 
shall’s plan. London Times, July 3, 1947, p. 4; N. Y. T., July 3, 1947, p. 1. 
Text of Mr. Molotov’s statement and excerpts from those by Messrs. Bevin and 
Bidault: p. 4. Text of Mr. Molotov’s statement: Current History, Aug. 1947, 
pp. 105-107. 


28 REFUGEE ORGANIZATION—GREAT BRITAIN. British occupation authorities and the 
Preparatory Commission of I.R.O. signed agreement [in Berlin] by which the 
British Control Commission, acting as agent for I.R.O. will undertake the care 
of refugees and displaced persons in the zone and will be responsible for re- 
patriation and resettlement. London Times, June 30, 1947, p. 3. Summary: 
Control Commission for Germany (British Element), Monthly Report, July, 
1947, p. 12. 


30 EaypT—GRrEAT BriTain. Signed temporary financial agreement in London. 
N.Y. T., July 1, 1947, p. 6; London Times, July 1, 1947, p. 4. Summary: p. 8. 
Text: G. B. T. S. No. 51 (1947), Cmd. 7163. 


30 U. N. R. R. A. Closed its books on distribution of nearly 3 billion dollars worth 
of food and supplies as the organization ceased to exist. N. Y. T., June 30, 


1947, p. 1. 
July, 1947 
1 AUSTRIA—GREAT BRITAIN—HUNGARY. Announcement was made that Great Brit- 


ain had protested the escape of 11 ships from Linz where they were being held 
as security for sums due to British creditors. Hungarian reply expressed regret 
and offered to make amends. No reply had been received from Austria. 
N.Y.T., July 2, 1947, p. 6. 


1 AUSTRIAN OccUPATION. As of this date the costs of occupation by U. S. forces 
will be met with schillings acquired from the Austrian Government for U. 8. 
dollars. D. S. B., July 6, 1947, pp. 75-76. 


1 InpIA—UNITED States. Henry F. Grady presented credentials as first Ambas- 
sador to India. N.Y. T7., July 8, 1947, p. 7. 


1 IraLy—Pouanp. Signed trade treaty. C.J. E. D., June 23/July 6, 1947, p. 372. 


REFUGEE ORGANIZATION—UNITED STaTES. President Truman approved the bill 
providing for U. 8. membership in I1.R.O. Text of law: D. S. B., July 27, 1947, 
pp. 179-180. 


1 REFUGEES. Intergovernmental Committee on Refugees ceased to exist, its func- 
tions having been transferred to the International Refugee Organization. 
D. S. B., July 13, 1947, p. 61. 


1-21 BuLGARIA—GREAT BriTAIN. British note of the 1st protested suppression of oppo- 
sition papers in Bulgaria, and warned that such an act was contrary to the peace 
treaty and the Bulgarian law must be changed to accord therewith. N. Y. T., 
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July 2, 1947, p.6. Bulgarian reply of July 3 justified its actions. British note 


99 


of July 21 again protested. N.Y. 7., July 23, 1947, p. 8. 


BrazIL—CuHILeE. Signed a series of trade agreements. C. J. E. D., June 23/July 
6, 1947, p. 362. 


EaypT—VarTIcAN. Vatican announced decision to establish diplomatic relations. 
N.Y. T., July 3, 1947, p. 6. 


FRANCE—NEW ZEALAND. Announced signature at Wellington of a trade agree 
ment providing £5,000,000 credit to France for purchase of wool. N. Y. T., 
July 3, 1947, p. 7. 


UNITED NATIONS—AuvsTRIA. Austria applied for membership. U. N. W. B., 
July 15, 1947, p. 81. 


BELGIUM—LUXEMBOURG—NETHERLANDS. Announcement was made of passage of 
Belgian bill for ratification of the Customs Union between Netherlands and the 
Belgo-Luxembourg Economic Union. London Times, July 4, 1947, p. 4. 


CzZECHOSLOVAKIA—GREAT BRITAIN. Signed agreement in London supplementary 
to the monetary agreement of Nov. 1, 1945. Text: G. B. T. S. No. 57 (1947), 
Cmd. 7174. 


IraLY—UNITED STATES. Signed agreement at Rome regulating assistance to Italy 
under the U. S. foreign relief program. N. Y. T., July 4, 1947, p. 4. Text: 
D. S. B., July 13, 1947, p. 97. 


ECONOMIC CONFERENCE. Following failure of the conference of Foreign Ministers 
Bidault, Molotov and Bevin, France and Great Britain invited 22 other Euro 
pean nations to meet in Paris on July 12 to work out plans for economic aid. 
N.Y. T., July 4, 1947, p. 1. Text of joint communiqué on the reconstruction 
program: p. 2; Current History, Aug. 1947, pp. 107-108. Text of invitation: 
London Times, July 5, 1947, p. 4. On July 8 Russia sent note to 14 nations 
stating its views on the proposed conference to implement the ‘‘ Marshall plan.’’ 
United Nations World (N. Y.) Sept. 1947, p. 63. Text of note to Sweden: 
N.Y. T., July 15, 1947, p. 3. 


UNITED NATIONS—UNIVERSAL PosTaL UNION. Signed accord in Paris providing 
closer relationship, but not affiliation. MN. Y. 7., July 6, 1947, p. 22; U.N. 
W. B., July 15, 1947, p. 108. Text: U. N. Doc. E/488. 


FraNCE—Morocco. French Government announced the signature by the Sultan 
of Moroceo of decrees creating a new form of government, the principal feature 
of which is the equal responsibility in the Cabinet of the native administrators 
with French officials. N. Y. 7., July 6, 1947, p. 26; London Times, July 7, 
1947, p. 3. 

PoLaND. Polish Parliament granted to the State Executive Council the right to 
issue decrees making laws immediately effective, subject, however, to approval 
at next session of the Parliament. United Nations World (N. Y.) Sept., 1947, 
p. 62. 


VENEZUELA. Signed and promulgated new constitution. N. Y. T., July 6, 1947, 
p. 19. 


5-16 Economic CoMMISSION FOR EvRopPE. Second session was held at Geneva. Text 


of report of the Ist and 2nd sessions: U. N. Doc. E/451. Summary of meeting: 
U. N. W. B., July 29, 1947, pp. 150-151. 


2 
2 
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6 Spain. Referendum of July 6 on Franco’s ‘‘law of suecession’’ confirmed Franco 
as Chief of State and established procedure for selecting his successor. N.Y. T., 
July 7, 1947, p. 1. Final returns were announced July 26, giving 92.94% in 
favor. Franco signed the law. WN. Y. T., July 27, 1947, p. 25. 


6-August 1 AMERICAN REPUBLICS. Argentine Foreign Minister sent letter to the For 
eign Ministers of American republics urging that those nations and the Vatican 
collaborate to establish a firm peace. WN. Y. T., July 8, 1947, p. 7. Text, with 
U.S. reply: D. S. B., Aug. 17, 1947, pp. 337-340. Mexico’s reply, outlining a 
‘doctrine of internal peace,’’ urged stronger support for the United Nations 
and Pan American Union as a means to peace. N. Y. T., July 30, 1947, p. 2. 


7 INTERNATIONAL LABOR ORGANIZATION—YUGOSLAVIA. Yugoslavian intent to with- 
draw in 2 years was announced by the Director General of I.L.0. London 
Times, July 8, 1947, p. 3; N. Y. T., July 8, 1947, p. 20, U. N. W. B., July 15, 
1947, p. 82. 


8 GREECE—UNITED STATES. Signed a relief-assistance agreement in Athens. Text: 
D. S. B., July 20, 1947, pp. 139-141. 


8 DOMINICAN REPUBLIC—GUATEMALA. Diplomatic relations were broken off by 
Guatemala. WN. Y. T., July 9, 1947, p. 8. 


9 ITALY—PHILIPPINE ReEpuBLic. Signed at Rome a treaty of friendship, providing 
for diplomatic and consular relations, conciliation and arbitration of controver- 
sies and parity of treatment for their nationals. N. Y. T., July 10, 1947, p. 4. 


9-12 CEREALS CONFERENCE. Met in Paris, having been called by Food and Agriculture 
Organization. 33 countries were represented. Its report was presented to the 
European economic codperation conference on the Marshall plan. N. Y. T., 
July 10, 1947, p. 3 and July 13, p. 7. U.S. delegation: D. 8S. B., July 13, 
1947, p. 79. Report on the conference: F.A.O. Information Service Bulletin, 
Aug. 22, 1947, p. 3. 


10 CuBA—MExico. Signed cultural relations treaty. N. Y. T., July 11, 1947, p. 7. 


11 GERMAN OccuPATION. U. S. Government sent a directive to the U. S. Military 
Governor defining objectives and basic policies for Germany since May, 1945. 
This supersedes earlier directive [published Oct. 17, 1945]. WN. Y. T., July 16, 
1947, pp. 1,7. Text: p. 8; D. 8. B., July 27, 1947, pp. 186-193; World Report 
(Washington) July 29, 1947, pp. 33-37; Dept. of State European Ser. No. 27. 


11 UNITED NaTions—RuManis4. Rumania filed application for membership. U. 
W. B., July 22, 1947, p. 114. 


11/17 Eaypt—GreaT BRITAIN. Egypt presented to the Security Council on July 11 
complaint on British policy in Egypt and presence of British troops there. 
N.Y. T., July 12, 1947, p. 1. Text of Egyptian complaint: p. 5; World Report 
(Washington) July 29, 1947, p. 39. Excerpts: London Times, July 12, 1947, 
p. 4. The complaint was placed on the Council’s agenda July 17. N. Y. T., 
July 18, 1947, p. 5. 


11-25 PEACE CONFERENCE (Japan). United States proposed 1l-nation conference to 
open Aug. 19, to draft peace treaty for Japan. Nations invited: D. 8S. B., 
July 27, 1947, p. 182; N. Y. T., July 16, 1947, pp. 1, 8. Great Britain an- 
nounced approval of plan but requested later date. London Times, July 17, 
1947, p. 4. On July 23 Russia rejected plan and proposed that Council of For- 
eign Ministers draft the treaty. WN. Y. T., July 24, 1947, pp. 1, 3. Text of 
Soviet statement: p. 3. China approved participation but proposed retention of 
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the veto power in the conference. Summary of other replies: N. Y. T., July 
26, 1947, p. 3. 


12 ARGENTINA—CHILE. Signed nitrate trade agreement. N. Y. 7., July 13, 1947, 
p. 14. 
2 CzECHOSLOVAKIA—Sovier Russia. Announced 5-year trade agreement, signed in 


Moscow. London Times, July 14, 1947, p. 4; N. Y. T., July 13, 1947, pp. 1, 8. 
Text of communiqué: p. 8; London Times, July 14, 1947, p. 4. 


12-15 EcoNoMIC CONFERENCE. Met in Paris under chairmanship of Mr. Bevin. N.Y. T., 
July 13, 1947, pp. 1-2. Texts of Bidault and Bevin statements at first meeting: 
p. 3. Lists of 16 countries represented and of countries which refused invita- 
tion: London Times, July 14, 1947, p. 4. Adopted report of Working Com- 
mittee July 13 and set up Cooperation Committee to prepare report on availa- 
bilities and requirements on a 4-year basis, to be submitted to U. S. Government 
before Sept. 1. N. Y. T., July 14, 1947, p. 1. Text of report: p. 5. Ad- 
journed July 15 until Cooperation Committee’s report is prepared. To re- 
assemble probably late in August. WN. Y. T., July 16, 1947, pp. 1, 3. 


13 BuLGARIA—SoviET Russia. Bulgaria announced approval of $87,000,000 trade 
agreement. N. Y. T., July 14, 1947, p. 1. 


14 FALKLAND ISLANDS. Argentine Foreign Office published exchange of notes with 
Great Britain concerning possession of the Islands. London Times, July 15, 
1947, p. 3. 


14 GREAT BRITAIN—SWEDEN. Signed in London an agreement supplementary to the 
monetary agreement of Mar. 6, 1945. Text: G. B. T. S. No. 55 (1947), Cmd. 
7170. 

14 UNITED NATIONS. Secretary General. Text of report on the work of the United 


Nations: U. N. Doc. A/315; G. A. O. R., 2nd session, Suppl. No. 1. 


15-25 REFUGEE ORGANIZATION. Third part of Ist session of the Preparatory Commission 
of the I.R.O. opened meeting July 15 at Lausanne. London Times, July 16, 
1947, p. 3. U.S. delegation: D. S. B., July 20, 1947, p. 133. William Hallam 
Tuck was appointed Executive Secretary of the Commission on July 18, sue- 
ceeding A. J. Altmeyer who resigned. London Times, July 19, 1947, p. 3. In- 
structed Executive Secretary to ask Great Britain and France to transfer at 
once non-monetary gold in their zones, which is earmarked for resettlement pur 
poses. London Times, July 24, 1947, p. 3. Voted July 24 that the I.R.O. 
should aid Volksdeutsche in Austrian refugee camps. WN. Y. T., July 25, 1947, 
p. 6. Closed session July 25. N. Y. T., July 26, 1947, p. 6. Report of meet 
ing: D. 8S. B., Sept. 28, 1947, pp. 638-639. Report of the session: Preparatory 
Commission for the I.R.O. Doc. Prep./126/Rev. 1. 


16 UNITED NaTions—Spain. Secretary General announced action by member gov 
ernments on the General Assembly’s resolution relating to the recall from 
Madrid of chiefs of mission. U. N. W. B., July 29, 1947, pp. 145, 178; U. N. 
Doc. A/315, p. 3; G. A. O. R., 2nd session, Suppl. No. 1, p. 3. 


17 Far EASTERN COMMISSION. Filed report on activities from Feb. 26, 1946 through 
July 10, 1947. Text: Dept. of State Far Eastern Ser. No. 24. 


17 FULBRIGHT Act. President Truman announced appointment of 10-man Board of 
Foreign Scholarships to select American students for study abroad under the 
Act. List of Board members, list of countries where students may go, ete.: 
D. 8. B., July 27, 1947, pp. 198-199. 


| 
| 
| 
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19 


UNITED NATIONS—ETHIOPIA. Ethiopia notified United Nations that it would re- 
nounce U. N. reconstruction aid in favor of other member nations more immedi- 
ately in need of assistance. N. Y. T., July 18, 1947, p. 1; U. N. W. B., July 
29, 1947, p. 154. 


FINLAND—Huwun@ary. Signed trade agreement. N. Y. 7., July 19, 1947, p. 5. 


/23 PoLanp—UnitTep States. U. 8S. Department of State’s special mission to ap- 
praise the situation in Poland regarding food and relief supply needs reported 
July 18 to the Secretary of State. Text of report: D. S. B., Aug. 3, 1947, pp. 
223-224. The State Department announced July 23 it would undertake no 
relief program for Poland. London Times, July 24, 1947, p. 4; D. S. B., Aug. 
3, 1947, p. 223; N. Y. T., July 24, 1947, pp. 1, 5. 


TRUSTEESHIP. President Truman signed the bill accepting the trusteeship agree 
ment for the former Japanese-mandated islands and named Admiral L. E. Den 
field as High Commissioner. N. Y. T., July 20, 1947, p. 35. Text of the 
President’s statement and of Executive Order 9875, establishing interim govern- 
ment: D. S. B., July 27, 1947, pp. 178-179. 


21 Unirep Nations. Economie and Social Council. Fifth session opened at Lake 
Success. N. Y. T., July 20, 1947, p. 27; London Times, July 21, 1947, p. 3. 
Provisional agenda: U. N. W. B., July 15, 1947, p. 91; D. 8. B., Aug. 3, 1947, 
pp. 209-210. Provisional list of delegations, observers, ete.: U. N. W. B., July 
29, 1947, pp. 156-157. Approved July 21 Hungary’s application for member- 
ship in U.N.E.S.C.0. N.Y. 7., July 22, 1947, p. 12. 


20-31 IxponEs1A. On July 20 the Dutch Governor announced that Dutch troops had 


21 


? on various fronts, and stated that in view of Indonesian 


begun ‘‘ police action’ 
violations, the Dutch Government would no longer be bound by the truce and 
the Cheribon agreement. Excerpts from the Governor’s statement: N. Y. T., 
July 21, 1947, pp. 1, 3. Netherlands sent identic notes to Great Britain and 
United States explaining Indonesian crisis. Text: N. Y. 7., July 23, 1947, 
p. 3; World Report (Washington) Aug. 5, 1947, p. 39. U.S. Department of 
State issued July 21 statement of regret at Indonesian developments and indi- 
cated that the United States had adopted a ‘‘hands off’’ policy. N. Y. T., 
July 22, 1947, p. 3; D. S. B., Aug. 3, 1947, p. 230. Netherlands notified United 
Nations on July 21 of the situation. Text of letter: N. Y. T., July 23, 1947, 
p. 3; U. N. Doc. 8/426. Dutch Premier stated in Parliament July 23 that arbi 
tration of the Indonesian dispute under Article 17 of the Cheribon agreement 
was impossible. N.Y. T., July 24, 1947, p. 2. India in a letter to the Security 
Council on July 30 brought to the attention of the Council the situation. Text 
of letter: N. Y. T., July 31, 1947, p. 3; U. N. Doc. 8/447. Australia placed 
the dispute before the Council on July 30 and asked it to intervene to bring 
about arbitration of the dispute, as authorized by Chapter VII of the Charter. 
N.Y. T., July 31, 1947, pp. 1, 3. Text of Australian letter: p. 3; U. N. Doc. 
$/449. British Foreign Secretary reported July 30 to the House of Commons 
that Great Britain had banned sale of all war supplies to the Dutch. WN. Y. T., 
July 31, 1947, p. 3. United States offered its services to the Dutch Government 
July 31 to mediate the dispute. N.Y. T., Aug 1, 1947, p. 1; and Aug. 2, p. 4. 


ITALY—UNITED StTaTEs. Signed agreement in Rome on sale of U. S. war surplus 
equipment. The agreement supplements agreement of Sept. 9, 1946. London 
Times, July 22, 1947, p. 3; N. Y. T., July 22, 1947, p. 12. 


2] 
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U.N.E.S.C.0.—Hunaary. Economie and Social Council approved Hungary’s 
membership in U.N.E.S.C.0. N. Y. T., July 22, 1947, p. 12; C. I. E. D., 
July 21/Aug. 3, 1947, p. 433. 


UNITED NATIONS—YEMEN. Yemen applied for membership. MN. Y. T., July 25, 
1947, p. 6. 


AUSTRIA—POLAND. Coal agreement was made public. 2a, 


p. 6. 


REFUGEE ORGANIZATION—AUSTRALIA. Australia signed agreement with I.R.O. 
concerning migration of displaced persons to Australia. N. Y. T., July 23, 
1947, p.7; U.N. W. B., July 29, 1947, p. 146. 


ADMINISTRATIVE SCIENCES. Fourth International Congress of Administrative Sci 
ences met at Berne. U.S. delegation: N. Y. T., July 22, 1947, p. 16; D. S. B., 
Aug. 3, 1947, p. 215. 

ARGENTINA—FRANCE. Signed 5-year commercial treaty. N.Y. T., July 24, 1947, 
p. 4. U.S. had objected on grounds of discrimination but the protest was re 


jected. N.Y. T., July 30, 1947, p. 7. 


CHINA—GREAT BRITAIN. Signed 4-year air transport agreement. London Times, 
July 24, 1947, p. 3. 


24-August 8 UNITED NATIONS. Narcotic Drugs Commission. Second session met at 


25 


28/30 


3] 


Lake Success. U. N. W. B., Aug. 19, 1947, p. 238. Text of report: U. N. 
Doc. E/575. 


Maaya. British Colonial Office published proposals for setting up a Federation 
of Malaya. N. Y. T., July 25, 1947, p. 2. Text: Cmd. 7171. Summary: 


London Times, July 25, 1947, p. 3. 


RELIEF Funps. Voted by U. 8S. Congress, to assist countries oceupied by Ameri- 
can troops and other liberated areas. Hungary and Poland were barred from 
help, while Greece, Italy, Austria, Trieste and China were included. WN. Y. T., 
July 26, 1947, pp. 1, 5. 


AXIS PropErTY. British note of the 28th to Russia asked that the latter refrain 
trom further confiscation of Axis assets in Hungary until other signatories to 
the Hungarian peace treaty have assured themselves that the assets are legiti 
mate Axis property. Excerpts: London Times, July 30, 1947, p. 4. U.S. note, 
delivered July 29, protested to Russia against removal of Axis-owned assets 
in Bulgaria, Hungary and Rumania. Text: N. Y. 7., July 31, 1947, p. 7; 
D. S. B., Aug. 10, 1947, p. 298; World Report (Washington) Aug. 12, 1947, 
p. 39. A similar note was sent by Great Britain on July 30. London Times, 
Aug. 21, 1947, p. 4. 


UNITED NATIONS. Security Council (Indonesia). Indian Government officially 
called to the attention of the Council the Indonesian situation. Text of letter: 
N. Y. T., July 31, 1947, p. 3; U. N. Doc. S/447. Australia placed the dispute 
before the Council and asked action under Chapter VII of the Charter. N.Y. T7., 
July 31, 1947, pp. 1, 3. Text of letter: p. 3; U. N. Doc. S/449. Both texts: 
World Report (Washington) Aug. 12, 1947, pp. 38-39. 


GREAT BriITAIN—YUGOSLAVIA. Signed 2 agreements in London providing for 


settlement of accounts arising out of the war and the postwar nationalization 
of shipping in Yugoslavia. London Times, Aug. 1, 1947, p. 3. 


: 
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MULTIPARTITE CONVENTIONS 
INTERNATIONAL CouRT OF JUSTICE. Statute. Optional Clause. San Francisco, June 
26, 1945. 
Declarations signed: 
China, Denmark, Norway, Sweden, Turkey. U.N. Doc. A/315, p. 59; G. A. O. R., 
2nd session, Suppl. No. 1, p. 59. 
INTERNATIONAL LABOR ORGANIZATION. Constitution, Instrument for Amendment 
Montreal, Oct. 9, 1946. 
Text: Cong. Rec. (daily) June 2, 1947, pp. 6303-6307. 


of. 


PEACE TREATY (Bulgarian). Paris, Feb. 10, 1947. 
Ratifications: 
Great Britain. Apr. 29, 1947. N. Y. T., Apr. 30, 1947, p. 11. 
United States. June 14, 1947. WN. Y. T., June 15, 1947, p. 1; London Times, June 
16, 1947, p. 4; D. S. B., June 22, 1947, p. 1214. 
Peace TREATY (Finnish). Paris, Feb. 10, 1947. 
Ratifications: 
Finland. Apr. 27, 1947. C.J. E. D., Apr. 21/May 11, 1947, p. 239 
Great Britain. Apr. 29, 1947. N. Y. T., Apr. 30, 1947, p. 11. 
PracE TrEaTy (Italian). Paris, Feb. 10, 1947. 
Ratifications: 
Great Britain. Apr. 29, 1947. N.Y. 7., Apr. 30, 1947, p. 11. 
United States. June 14, 1947. N.Y. T., June 15, 1947, p. 1; London Times, June 
16, 1947, p. 4; D. S. B., June 22, 1947, p. 1214. 
Signatures: 
Cuba and Italy. June 30, 1947. N.Y. T., July 1, 1947, p.-9. 


PEACE TREATY (Hungarian). Paris, Feb. 10, 1947. 
Ratifications: 
Czechoslovakia (announced). London Times, June 7, 1947, p. 3. 
Great Britain. Apr. 29, 1947. N.Y. T., Apr. 30, 1947, p. 11. 
United States. June 14, 1947. N. Y. T., June 15, 1947, p. 1; London Times, June 
16, 1947, p. 4; D. S. B., June 22, 1947, p. 1214. 
PEACE TREATY (Rumanian). Paris, Feb. 10, 1947. 
Ratifications: 
Great Britain. Apr. 29, 1947. N.Y. T., Apr. 30, 1947, p. 11. 
United States. June 14, 1947. N. Y. T., June 15, 1947, p. 1; London Times, June 
16, 1947, p. 4; D. S. B., June 22, 1947, p. 1214. 
PRIVILEGES AND IMMUNITIES, UNITED NATIONS. London, Feb. 13, 1946. 
Ratification deposited: 
Dominican Republic. Mar. 7, 1947. Dominican Republic. Secretaria de Relaciones 
Exteriores. Boletin, Mar., 1947, p. 29. 


REFUGEE ORGANIZATION. Constitution. Flushing Meadow, N. Y., Dee. 15, 1946. 
Signatures: 
Argentina. June 10, 1947. U.N. W. B., June 24, 1947, p. 690. 
Australia. May 13, 1947. N.Y. T7., May 14, 1947, p. 4. 
Belgium. May 1, 1947. N.Y. T., May 2, 1947, p. 3; U. N. W. B., May 13, 1947, 
p. 494. 
Bolivia. June 5, 1947. N.Y. T., June 6, 1947, p. 7. 


Iceland. May 12,1947. N.Y. 7., May 13, 1947, p. 13; U. N. W. B., May 20, 1947, 
p. 526. 
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Panama. June 23, 1947. N.Y. T., June 24, 1947, p. 12; U.N. W. B., July 1, 1947, 
p. 2. 
Peru. July 25, 1947. U. N. W. B., Aug. 5, 1947, p. 182. 
Ratification deposited : 
United States. July 3, 1947. N.Y. T7., July 3, 1947, p. 7. 
7 states have ratified and 13 signed subject to ratification. List: U. N. W. B., July 
29, 1947, p. 167. 


SuGAB PRODUCTION AND MARKETING. Protocol. London, August 30, 1946. 
Ratification: 
United States. May 7, 1947. 
Promulgation: 
United States. May 27, 1947. D. 8S. B., June 8, 1947, p. 1132. 
DoroTHy R. Dart 


JUDICIAL DECISIONS 


SZALATNAY-STACHO v. FINK * 


GREAT BRITAIN; COURT OF APPEAL 


[June 5, 1946] 


The principle whereby absolute privilege attaches to official documents is 
based on public interest and does not necessarily apply to corresponding 
foreign documents. The principle of the comity of nations neither compels 
nor entitles the Courts of the United Kingdom, in proceedings in tort before 
them between citizens of a foreign State, to apply to aets done in the United 
Kingdom the law of such a State whereby a general protection, not af- 
forded by the law of the United Kingdom, is given in civil suits to acts 
done by officials of the foreign State. 

The territory of a State allied to his Majesty having been overrun by the 
common enemy the Government of that State was established in the United 
Kingdom. Accusations against the plaintiff, a civilian official of that Gov- 
ernment, having been brought to the notice of the defendant, the prosecutor 
of a military tribunal of the State duly established in the United Kingdom, 
that official caused statements to be taken and embodied them in a file of 
documents, together with a document signed by him, marked confidential, 
which he sent to the Military Office of the President of the State. In a 
libel action in which the defendant pleaded absolute and qualified privilege, 
but not justification, 

Held, that absolute privilege did not attach to the documents, but that 
qualified privilege did, and that there was no evidence of malice. 

Hart v. Gumbach ( (1872) L. R. 4 P. C. 489) distinguished. 

Decision of Henn Collins J. (62 Times Law Reports 146) affirmed on dif- 
ferent grounds. 

This was an appeal from a decision of Mr. Justice Henn Collins in favor 
of the defendant in the action in which Dr. Benjamin Szalatnay-Stacho, a 
Czechoslovakian subject, sued Mr. Karel Fink, of the same nationality, for 
damages for allegel libels published of him in the United Kingdom. 

By his defense the defendant pleaded absolute privilege for the state- 
ments made by him; alternatively, that the statements were made without 
malice on an occasion of qualified privilege. 

Mr. Justice Henn Collins gave effect to the first plea, and would, he said, 
in any event have given effect to the second. 

The plaintiff appealed. 


* 62 Times Law Reports 573. 
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Lord Justice Sovervell read the following judgment of the Court.—The 
plaintiff, a Czechoslovak citizen, was Acting Minister in Cairo under the 
Czechoslovak Government from 1934 to 1944. The allegel libel is contained 
in a document dated November 17, 1941, signed by the defendant, with 
documents attached and sent to the Military office or Chaneellery of the 
President of the Czechoslovak Republic. The defendant, who is also a 
Czechoslovak citizen, was at the material time Publie or General Prosecutor 
of the Czechoslovak Military Court of Appeal [a position corresponding 
roughly with that of the British Judge Advocate-General|, a court estab- 
lished in this country under the Allied Forces Act, 1940, the Czechoslovak 
Government being in this country at that time as our ally. Before the war 
he was a practising lawyer. The document is plainly defamatory of the 
plaintiff, and—to use a neutral expression—is concerned with very serious 
accusations against him in his official position as Acting Minister, including 
a charge of treason and other criminal offences. The defendant admits that 
he made and sent the document; he does not justify, but pleads that the 
words were published by him without malice and in the honest belief that 
they were true. He says that the occasion was one of absolute privilege, or, 
alternatively, of qualified privilege. Mr. Justice Henn Collins decided that 
the oceasion was one of absolute privilege. If he was wrong about that, he 
would have held that there was qualified privilege and no malice. 

The document of November 17, 1941, is marked ‘‘duv,’’ which means 
confidential. It is headed: ‘‘The Military Office of the President of the 
Republic, London,’’ and the first three paragraphs are as follows: ‘‘The 
General Prosecutor received on several occasions information from members 
of the Czechoslovak Army in England regarding the activity of the Czecho- 
slovak Envoy in Cairo, Dr. Szalatnay-Stacho. The above-named being a 
civil person, the General Proseeutor could not institute criminal proceedings 
and has therefore ordered administrative examinations of all persons who 
could elucidate the question. The contentions of Corporal Milos Kuna, 
which are supported in particular by the statement of Lieutenant-Colonel 
Josef Bartik as regards the opinion of the French and English Intelligence 
Service of the above-named Czechoslovak Envoy, are so grave that the Gen- 
eral Prosecutor considered it his duty to bring the matter to the notice of 
the President of the Republic.’’ It proceeds: ‘‘The Envoy Dr. Szalatnay- 
Stacho is accused of the following.’’ There are then four paragraphs which 
may be thus summarized. They allege (1) that after March 15, 1939—the 
date of the German occupation of Prague—he established in Cairo connece- 
tion with the German Legation and committed the crime of treason; (2) 
that he embezzled £2,500 Egyptian belonging to the Czech community in 
Egypt; (3) that he invited Czechoslovak workers to collaborate with the 
Germans, and dissuaded Czechoslovak citizens from joining the Czecho- 
slovak forces in France; (4) that, in associating with or assisting three 
named Germans, he committed certain further crimes—namely, fraud, mili- 
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tary betrayal, and the misuse of official power. All the paragraphs refer 
to the provisions of the code dealing with the offences in question. A num- 
ber of statements are attached. The first in date and the most detailed of 
the statements was by Corporal Kuna, who before the war was a merchant 
in Cairo. 

On the issues as raised by the pleadings the truth of the accusations or 
allegations in the statements attached to the defendant’s document is not 
in issue. There are no grounds for any suggestion that they are true. Evi- 
dence was, however, admitted that in fact, after March 15, 1939, the plain- 
tiff took a strong line diametrically the opposite of that of which he was 
‘*aecused’’ as set out in paragraph 1 above, and was not guilty of the trea- 
son or disloyalty alleged. It is also, perhaps, fair to the plaintiff to point 
out that he retained his position under the President of the Czechoslovak 
Republic till 1944, and was receiving his salary when he gave evidence. 
Mr. Beney told the Court that the plaintiff brought these proceedings in the 
hope that some plea would be raised which would enable the Court to inves- 
tigate the truth of these charges. This is understandable. On the other 
hand, it is perhaps right to say that on the view put forward by the de- 
fendant as to his part in the matter, which the Court, agreeing with Mr. 
Justice Henn Collins, substantially accept, we can find no ground for the 
criticism of his conduct in these proceedings which was, perhaps, suggested 
on behalf of the plaintiff. 

There is one matter of history which explains how the plaintiff came into 
possession of the document on which he relied. Before his appointment 
terminated in 1944, he had heard some rumors of charges against him. 
When he came back to London he was told confidentially that the defendant 
had made charges against him. He saw an opinion of the legal adviser to 
his Foreign Office. This document, of which he had had a copy, was not 
disclosed, but he said that it dismissed the charges as pure nonsense. The 
plaintiff, who by this means had obtained some knowledge of what had 
happened, made an application to the District Prosecutor to the Court Mar- 
tial of the Czechoslovak Army for a criminal prosecution of the Commander- 
in-Chief, the defendant, and other persons. This is a proceeding which has 
no exact parallel in our laws, but appears to be a formal demand for a 
prosecution which was, in this case, for misuse of official power. This pro- 
cedure is subject to appeal. It was in the course of these proceedings that 
the plaintiff saw the actual document relied on. There was, as a result of 
the plaintiff’s application, no prosecution, but he issued the writ in the 
present action. It has been necessary to refer to this in order to explain 
how these proceedings started and it also may have some relevance to the 
plaintiff’s complaint of the defendant’s attitude in these proceedings. The 
Court is only concerned with the legal issues, but, if it is sought to base an 
argument on any failure of the defendant to express regret or take up a 
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friendly attitude, it may be necessary to bear in mind the plaintiff’s first 
action with regard to the matters with which the case is concerned. 

Mr. Justice Henn Collins decided that the document was absolutely 
privileged. He based this part of the decision on a finding that in Czech 
law an action like the present could not be brought against the defendant 
by reason of the fact that he was a State official and acting as such. He 
decided that, by the comity of nations, his Majesty’s Courts should extend 
to communications such as this, passing between Czech nationals on Czech 
affairs, the same protection as their domestic Courts would afford. He 
relied on certain dicta in Hart v. Gumbach ((1872) L. R. 4 P. C. 439, at 
p. 464). 

Before considering this reasoning it is necessary, in order to deal with 
the first argument for the defendant under this issue, to consider the ques- 
tion on somewhat wider lines. ‘The application of the principles of abso- 
lute privilege to foreign official documents is one on which there is little, 
if any, direct authority. The principle in our law is based on public in- 
terest, and, as it seems to us, would not necessarily apply to corresponding 
foreign documents. At the material time the Czechoslovak Government 
was in this country as our ally in the war. This was an unprecedented 
state of affairs. Whatever may be the position in normal circumstances it 
may well be that in these circumstances the public interest would justify 
the application to Czechoslovak official documents of the principles applied 
to our own documents. Accepting this principle, it is necessary to consider, 
in the light of it, counsel’s first submission for the defendant on this part 
of the case, which was that this document should be protected as the first 
step in criminal proceedings. He referred to Watson v. M’Ewan ([1905] 
A. C. 480) and to Beresford v. White ((1914) 30 The Times L. R. 591) 
which held that a proof of a witness had absolute privilege; to Lillie v. 
Roney ((1892) 8 The Times L. R. 642; 61 L. J. Q. B. 727), where a letter to 
the Law Society in the form prescribed for initiating disciplinary proceed- 
ings agains a solicitor was held absolutely privileged; and to Bottomley v. 
Brougham (24 The Times L. R. 262; [1908] 1 K. B. 584), where the same 
principle was applied to the report of an Official Receiver to the Court 
under the Companies (Winding-up) Act. Dawkins v. Lord Paulet ( (1869) 
L. R. 5 Q. B. 94) does not seem to us to apply to the defendant’s action 
here. In that case the defendant, a military officer, was acting strictly 
within his official military duties with reference to a court of inquiry on 
another officer. In the view we take of this document, it was not the first 
step in criminal proceedings. At that time there were no Czechoslovak 
Courts available either here or in Czechoslovakia before which the plaintiff, 
not being a soldier, could be charged. Apart from this point we think that, 
having regard to the document and its destination, its purport may be sum- 
marized as follows: ‘‘This information has come into my hand supplemented 
by certain statements which I have taken from soldiers. The statements 
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aecuse the plaintiff of serious crimes, which are specified. I forward the 
dossier for investigation and any action which may be thought proper.’’ 
This, certainly, is far more remote from actual or contemplated proceedings 
than any of the cases cited. 

It was not argued for the defendant that the document was protected as 
an act of State. His counsel did rely on Hare and Meller’s Case (1587) 
3 Leon. 1630). It is very shortly reported, but states that the exhibiting 
of a bill to the Queen is not in itself any cause of action, on the ground that 
the Queen is the head and fountain of justice, and therefore, it is lawful 
for all her subjects to resort to her to make their complaints. The eireum 
stances in which the bill was exhibited are not set out, but it is, in our 
view, impossible to regard the present document sent to the Military Chan 
cellery of the President as coming within any such principle as that stated. 

Mr. Justice Henn Collins based his decision, as we have stated, on a dif- 
ferent principle: although the document was made and published in Eng- 
land, he felt that he must consider what would have been the rights of the 
parties if the action had come before a Czechoslovakian Court. In Hart v. 
Gumbach (supra) the observations were obiter, and the position was, as it 
seems to us, essentially different. The action was brought before her Maj- 
esty’s Supreme Court for China, between two British subjects both in the 
service of the Chinese Government, based on false representations alleged 
to have been made by the defendant in his official capacity in China. In 
that case, therefore, everything had happened in China, the country whose 
law it was suggested might be applied to the documents. Here everything 
happened in England. Having due regard to the exceptional position of 
the Czechoslovak Government we do not think that the principle of the 
comity of nations compels or entitles the Courts of this country to apply 
Czechoslovak law to acts done here in proceedings in tort between Czecho- 
slovak citizens, that law giving a general protection in civil suits to acts 
done by officials which is not afforded under our law. This would be to 
make an inroad on a very fundamental principle. If there is to be such an 
application of foreign law in the circumstances set out it would, in our 
opinion, have to be expressly provided for by legislation. We therefore 
decide that this document was not absolutely privileged. 

There remains the question of qualified privilege, and, if that is estab- 
lished, of malice. In the first place it is necessary to be clear as to the 
relevance of Czechoslovak law. In our opinion the principles of English 
law are applicable to a document produced and published in England. In 
considering whether there was a duty on which a plea of qualified privilege 
can be based it is, of course, necessary to consider the position and duties of 
the defendant as an official of the Czechoslovak Government and the posi- 
tion of those to whom the document was published. 

The defendant’s action started as a result of the statement made by 
Corporal Kuna. The plaintiff, not being in the military forces, was outside 
the defendant’s jurisdiction. But no official, as it seems to us, would be 
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justified in merely disregarding statements which suggested that a servant 
of the State had been guilty of disloyal action, if he honestly believed that 
they were or might be true. Counsel for the plaintiff was inclined to con- 
cede that, if the defendant had contented himself with passing on the 
original document to a proper authority, he could not have disputed that 
there would be a qualified privilege. He contended that what was done 
went beyond what privilege would protect. He submitted that the de- 
fendant had formulated charges, had himself initiated investigations, and 
passed on the result to the wrong authority. He said that the defendant, 
in a letter of March 22, 1944, had stated that he relied on an article in the 
Military Code of Procedure, which did not apply, and that in evidence he 
said that he had relied on a provision of the statute law, which did not 
eover what he had done. 

These points have to be considered, but the general cireumstances require 
to be clearly kept in mind. An official had information put before him 
alleging disloyalty and treason by another official who was under another 
department. Unless he had grounds for knowing that the allegations were 
false it was, in our opinion, clearly his duty to act. It was submitted 
for the plaintiff, first, that the defendant had exceeded his duty in having 
statements taken from a soldier who was referred to in the Kuna document, 
and later from other soldiers who, it was said, might have knowledge of the 
events in question. In his official capacity he was in a position to set in 
motion machinery for getting statements from soldiers. In our opinion he 
was justified in taking this course. The allegations were serious, and the 
defendant stated in the letter of March 22, 1944, already referred to, that 
there was at that time no department of the Ministry of the Interior dealing 
with State security. 

The further statements might have supported, added to, or weakened the 
case as put forward in the original documents. Having got this material, 
it is said, he formulated charges in the document already referred to, of 
November 17, 1941, which he signed. In the statement of claim the various 
statements attached to that document take up some seventeen pages of 
fairly close typescript. It would seem clear that, in forwarding material 
of this kind to a higher authority, any official would summarize its effect. 
In our opinion this document is not, as was suggested, a formulation of 
charges which the defendant is putting forward on his own responsibility, 
but a summary of the charges made in the documents, with the addition of 
references to what the defendant regarded as the material sections of the 
criminal code. It was argued that the charges as formulated went beyond 
the evidence, including hearsay, of the statements. We are doubtful 
whether this is so, but, in any event, we are satisfied that it was an honest 
attempt to summarize the accusations. From the defendant’s point of 
view these would fail to be considered by those to whom the document was 
sent in the light of any information which they already had and any further 
investigations which they chose to make. 
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Complaint was also made that the defendant had not made inquiries of 
other departments, including the Ministry of Foreign Affairs, where there 
would be the plaintiff’s own reports as to his conduct, and, very likely, 
other information supporting his actions. The defendant, however, real- 
ized, quite rightly, that the plaintiff being a civilian it was not a case of 
which he could take charge. We have already stated our view as to the 
statements which he took from soldiers. He might well have been exceed- 
ing his duty if he had sought to carry out a wider investigation. 

Looking at the matter in the light of the general principles of our law 
we do not regard either of these points as destroying the claim of privilege. 
A good deal of argument and cross examination was devoted to showing 
that the defendant had exceeded his statutory duties under Czechoslovak 
law. It was pointed out that he had no statutory duty to investigate 
charges and take statements except in cases where the charge under con- 
sideration was against a soldier. In his evidence, though not in a letter 
which he had previously written, he said that he acted under paragraph 
12 of the Defence of the Republic Act. That paragraph makes it a criminal 
offence if any person who obtains knowledge in a credible manner that 
certain specified offences have been committed fails to report to authority. 
The specified offences include some, but by no means all, of the offences re- 
ferred to in the document sued on. Counsel for the plaintiff, therefore, 
pointed out that this paragraph did not cover the defendant’s action. He 
relied on the inconsistency between this evidence and the statements in 
the letter of March 22, 1944, previously referred to. It is obvious that 
the duty sufficient to support a plea of qualified privilege goes for wider 
than duties the breach of which is a crime. The evidence of the defendant 
was given through an interpreter, under considerable difficulties to counsel 
and, probably, to the witness. There may well have been some confusion 
in the witness’s mind when he was asked under what ‘‘powers’’ he made 
his report. It may well be that the only duty enforceable by criminal 
sanction to which he could refer was the paragraph in question. The 
Court has, however, to have regard to all the circumstances in deciding 
whether there was a duty sufficient to support qualified privilege. The 
fact that he honestly thought that he was under a duty does not avail him; 
nor would a mistake as to the basis and extent of his duty, or as to the 
nature of the duty sufficient under our law to support a claim of privilege, 
be fatal, though it might be relevant on the question of malice. 

In considering this question we have to apply English law, having due 
regard to the defendant’s position and obligations as an official of the 
Czechoslovak Government. We have already dealt with the main grounds 
on which it was submitted for the plaintiff that the defendant exceeded 
the limits or abused the occasion of the alleged privilege. We have con- 
sidered all the points put, including some which were more stressed on 
the issue of malice but may have some relevance to the present question. 
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Having regard, on the one hand, to the fact that the plaintiff was a civilian 
and, therefore, outside the defendant’s official duties as a prosecutor, and 
on the other, to the defendant’s position as a military officer holding a 
responsible position and bound to take action on the information put be- 
fore him, we do not think that he did more than was his duty in the 
circumstances. 

Counsel for the plaintiff took the further point that the defendant ought 
not to have sent the document to the Military Office or Military Chancellery 
of the President. We think that there is nothing in this point. The 
defendant had information that some of the matters dealt with had pre- 
viously been reported to the President. It seems to us perfectly natural 
and proper that he, being himself a military officer, should have sent 
it as he did to the Military Chancellery of the President. In our view 
those to whom the document was sent had a common interest and duty with 
the defendant in the matters in question. 

There remains the issue of malice. There was no suggestion of any per- 
sonal ill-will extraneous to the actual acts which have been set out. Mr. 
Justice Henn Collins formulated the issue in this way: ‘‘Given the occa- 
sion, was the defendant using it in singleness of mind in pursuance of his 
duty, or was he not?’’ That, of course, is a question of fact. After re- 
viewing the evidence he said: ‘‘ First and last I have to ask myself whether 
the defendant was acting in good faith; and I am convinced that he was.’’ 
The matter was re-argued before us. We do not think it necessary to deal 
with all the points in detail, some of which have already been dealt with 
when considering privilege. We will say a few words about one matter 
which was pressed on us. Much of the material is hearsay, and one docu- 
ment purporting to set out an earlier ‘suspicion’ of the intelligence service 
was said to be scandalous and irrelevant hearsay. Counsel for the plaintiff 
submitted as evidence of malice that the defendant had sent forward all 
these documents, and had not made a selection. We do not think that 
this affords any evidence of malice. We think that he was clearly right to 
forward the whole file. One may take as an example the intelligence re- 
port complained of and accept everything that counsel said about it. It 
was not suggested that the defendant had concocted it, nor, indeed, was he 
asked how it came into his possession. If higher authority in the course 
of its investigations became aware how groundless these suspicions were, it 
might well desire to investigate how they came to be put forward. It seems 
to us entirely consistent with the defendant’s duty that he put forward 
everything which he had received. It would, of course, require strong 
reasons to induce us to differ from Mr. Justice Henn Collins, who saw the 
defendant and heard him, albeit through an interpreter, give his evidence. 
Having heard the arguments and considered the evidence we fully agree 
with his conclusion. In the result the Court is of opinion that the appeal 
should be dismissed. 
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THE SADO MARU * 
GREAT BRITAIN; PROBATE, DIVORCE, AND ADMIRALTY 
| December 6, 1946] 


Prize Court—Cargo—Pre-war shipment—Japanese ship—War with Germany during 
voyage—Seizure of cargo as contraband of war destined for Hamburg and Rotterdam— 
Subsequent outbreak of war with Japan—Proceeds of sale—Sum retained in respect of 
freight payable to shipowner at destinations—Whether condemnable as prize—Claim by 
controller of enemy assets for compensation in lieu of freight. 


Before the war with Germany in 1939 certain consignments of cargo 
were shipped on board the Japanese steamship Sado Maru for Hamburg 
and Rotterdam, freight being payable to the Japanese agents in terms of 
the bills of lading on delivery at the ports of destination. The war with 
yermany broke our during the voyage, the ship was arrested and searched 
by the Royal Navy, and the cargo was seized as contraband of war, the 
Japanese ship being permitted to proceed, as Japan was not at that time 
at war with Great Britain. The cargo was sold and the proceeds retained 
by the Admiralty marshal. Japan became a belligerent enemy in Decem- 
ber, 1941, and in November, 1942, the proceeds of sale were condemned as 
lawful Prize to the Crown, the marshal retaining a sum for freight on the 
consignments, which would have been earned by the Japanese shipowners 
if the carriage had been completed. The proceeds from the Rotterdam 
consignment were afterwards released to the persons entitled except for a 
sum retained representing freight. The controller of the assets of the 
London branch of the shipowners claimed compensation in lieu of freight 
on all the consignments, contending that the original seizure was not of a 
hostile character. 

Held, that it was not essential for the original seizure to be of a hostile 
character; that there was an implied condition that, in the event of hostili 
ties and of the shipowners becoming an enemy, the right to freight would be 
condemnable as prize; that the money set aside in respect of freight from 
the released proceeds was condemnable to the Crown as lawful prize; and 
that no compensation is lieu of freight was claimable in respect of any of 
the goods. 

The Fortuna ((1809) Edw. 56) referred to. 

This was a claim for £2,267 3s. 10d. which arose out of an application by 
the Procurator-General who sought the condemnation as prize of the freight 
on certain consignments of cargo, shipped before the outbreak of war with 
Germany in 1939, in the Japanese steamship Sado Maru owned by the 
Nippon Yusen Kabusiki Kaisya. 


*63 Times Law Reports 63. 
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Mr. James Charteris Burleigh, an official appointed by the Board of 
Trade under the Trading with the Enemy Act, 1939, to control the assets of 
the London branch of the owners of the Sado Maru, clamied £ 2,267 3s. 10d. 
as compensation in lieu of freight on the ground that that sum would have 
been received as freight by the Japanese company on delivery of the goods 
in question at the bill of lading destinations. 

The facts are fully set out in the judgment. 

Lord Merriman, P., read the following judgment.—In this case the 
Crown seeks condemnation of the freight on ten consignments laden on 
board the Japanese ship Sado Maru, amounting to £2,267 3s. 10d. James 
Charteris Burleigh, the controller of the London branch of the Nippon 
Yusen Kabusiki Kaisya, the Japanese shipowners, has entered a claim for 
this freight on the ground that it would have been recovered and received 
by that branch after the goods had been earried to their destination. 
Strictly speaking, the claim is for compensation in lieu of the freight, 
which was payable in terms of the bills of lading on delivery at Hamburg 
or Rotterdam, as the case might be. The claim is based on the fact that 
this was an ordinary commercial shipment made before the outbreak of the 
recent war in Europe, and that, although that war had broken out when 
the ship herself was diverted and searched by the Royal Navy, and the 
goods in question seized in prize, the ship herself was not detained, but was 
promptly released as belonging to neutral owners and being herself 
innocent. 

The goods were condemned in prize on November 19, 1942, as being con- 
traband of war with an enemy destination, and therefore not protected by 
the Declaration of Paris, with the exception of a consignment of fatty acid 
which was the only parcel destined for Rotterdam and not Hamburg. This 
parcel, or rather the proceeds, for all these goods had in fact been sold and 
were represented in the hands of the marshal by the proceeds, had been 
released to the claimants who had satisfied the Procurator-General of their 
title, but the sum of £67 8s. 4d. in respect of the freight thereon was re- 
tained by the marshal for whom it might concern. Meanwhile, in Decem- 
ber, 1941, Japan had become an enemy. It was expressly conceded, on 
behalf of the claimant, that no distinction need be drawn between the 
freight in respect of the cargo released, and that in respect of the cargoes 
condemned. The first question, therefore, is whether the Crown is en- 
titled to condemnation of so much of the proceeds of these goods in the 
hands of the marshal as represents freight. The second question is 
whether, in any event, the present claimant, representing the London 
branch of the Japanese company, has any claim to these moneys. It has 
not been thought necessary to pursue the second question which, if the 
Crown is entitled to a decree of condemnation, inevitably became academic. 
Accordingly I have not been invited to read the affidavits or to investigate 
the documents on which the claim of the London branch, as such, is based. 
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The first question is of general importance. The claimant, by his 
counsel, has made it clear that his only anxiety is to discharge his duty 
as the controller appointed by the Board of Trade under the Trading with 
the Enemy Act, 1939, and to assist the Court in coming to a just decision, 
so that under section 3A (3) of that Act he may eventually make a proper 
distribution of the assets of the London branch. 

The basis on which the Crown rests the claim for condemnation was 
stated by Mr. Nesbitt as follows: He admitted that, if Japan had remained 
neutral, compensation in of freight would have been payable in respect of 
these consignments, whether they were condemned or released, on the prin- 
ciple recognized in The Fortuna ((1809) Edw. 56), The Prosper ((1809) 
Edw. 72), and The Juno ({1916] P. 169), that, it being solely due to the 
incapacity of the cargo that the shipowner was prevented from effecting 
an entire execution of the contract of carriage, while he had done his ut- 
most to carry it to its consummation, it was inequitable that the incapacity 
of the cargo should operate to the disadvantage of the ship. He submitted, 
however, that because Japan subsequently became a belligerent, the freight, 
being still in this country in the hands of the marshal, thereupon became 
liable to condemnation as good and lawful prize, as would the ship herself 
have been if she had not in fact proceeded on her voyage before Japan be- 
came a belligerent. J was told that this is a test case, possibly decisive of 
many similar eases. Accordingly, although I entertained no doubt in the 
course of the argument what my decision must be, I thought it advisable 
to put it into proper form. 

Mr. Hodgson did not dispute that it is well settled prize law that, in 
cartain circumstances, property in the hands of the marshal, ineluding 
the right to receive freight or compensation in lieu thereof (which, to avoid 
circumlocution, I will hereafter refer to simply as freight), is lable to 
condemnation on the outbreak of hostilities if it belongs to an enemy sub- 
ject. But he contended that this liability depends on the original seizure 
having a hostile character in relation to the particular property. The 
simplest illustration of a hostile seizure was, he submitted, the prohibition 
by Order in Council during a period of embargo in anticipation of actual 
hostilities, such as occurred during the Napoleonic wars, of the restora- 
tion by the Court to the owners, potentially belligerent, of ships or freight, 
or of the departure of the ships themselves. In the present case, so he 
contended, the seizure was directed against the cargo, and there was no 
hostile intention against the freight due to the admittedly innocent ship- 
owners, and it was a mere accident that the cargoes or their proceeds had 
not been condemned, and the freight restored to the shipowners thereout, 
before Japan became a belligerent. This contention makes it necessary to 
examine some of the authorities on which Mr. Nesbitt relied. I have 
derived great advantage from a consideration of a treatise on Prize Droits 
in the form of a ‘‘Report to the Treasury on Droits of the Crown and of 
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Admiralty in Time of War,’’ presented to the Treasury during the Crimean 
War by Mr. H. C. Rothery (who was registrar of the High Court of 
Admiralty from 1853 to 1878), revised and annotated in 1915 by Mr. E. S 
Roseoe, the Admiralty registrar during the war of 1914-1918. The object 
of this treatise was to afford guidance to the Treasury with regard to the 
distribution of the proceeds of Droits, but it sets out, incidentally, the 
grounds of condemnation out of which these Droits arose; and this is its 
value for the present purpose, a value which is enhanced by the fact that 
it records the grants actually made to captors out of what would now be 
called the Prize Fund. Moreover, this treatise was referred to with 
marked approval by Sir Samuel Evans, P., in The Roumanian (31 The 
Times L. R. 111, at p. 113; [1915] P. 26, at p. 48). 

I propose to begin with two cases, The Prosper (supra) and The Fortuna 
(supra) referred to in Mr. Rothery’s treatise (at p. 86). I should say in 
passing that the reference to The Fortuna (supra) in the foot-note is in- 
accurate, the report in Edwards Reports obviously refers to a later voyage 
of this ship. To appreciate the full significance of these two cases for’ the 
present purpose it is necessary to bear in mind the following dates collected 
from (pp. 20 and 21) and the report of The Prosper (supra). Both vessels 
were Danish. Both were seized in 1807 on suspicion of carrying enemy 
property, and both were restored. The dates of seizure and release in the 
ase of The Fortuna (supra) were July 13 and 27 respectively. In the 
ease of The Prosper (supra) the dates do not appear. In each ease, how- 
ever, the question of the cargoes and freight had not been adjudicated at 
the time of the release of the ships. On September 2, 1807, an Order in 
Council was made placing an embargo on Danish property, and September 
10, as appears from The Prosper (supra), an Order in Council directed the 
payment of all freight due to Danish subjects into the Admiralty Court. 
On November 4 war was declared with Denmark, and on December 18, the 
cargo in The Fortuna was condemned as lawful prize to the captors on pay- 
ment of freight, which, as Mr. Rothery observes, ‘‘was in the cargo, but 
which belonged to the Danish owner of the ship,’’ was condemned to the 
Crown as Danish property captured before hostilities. In the case of The 
Prosper (supra) the cargo proved to be Portuguese property and was ulti- 
mately restored as such. Nevertheless, it was restored subject to the pay- 
ment of freight to the Crown, as succeeding to the rights of the enemy 
shipowners, and notwithstanding that the right to receive freight was a 
chose-in-action which the Danish shipowner was not in a position to enforce. 
It will be seen, therefore, that in each of these cases, though the ship herself 
had been restored, in The Fortuna (supra) certainly before either the em- 
bargo or the outbreak of hostilities, the freight was treated as still being in 
the hands of the marshal by virtue of the cargo in each case being still 
under adjudication, and became vested in the Crown by reason of the out- 
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break of hostilities, although in one case the cargo was condemned, and in 
the other it was restored. 

The Trende Sodskende (also referred to in Mr. Rothery’s treatise (p. 
86)) illustrates the same point. In that case the vessel had been decreed 
to be restored. She had not left this country at the time of the embargo 
and was accordingly reseized and ultimately condemned to the Crown as 
Danish property captured before hostilities. Meanwhile, the adjudication 
of the cargo had been in suspense, but it was subsequently condemned to 
the captors as enemy property, but the freight thereon was condemned to 
the Crown as Danish property captured before hostilities. The record of 
the grant made to the captors is extremely illuminating. They received 
nothing in respect of the ship, because she had been restored and afterwards 
re-seized to his Majesty’s use, but ‘‘as the freight was not dependent on 
the ship, but was a thing reserved in judgment on the goods,’’ ultimately 
condemned to the captors, the captors seemed to be entitled, so the King’s 
Proctor reported, to a grant of one-fifth of the freight. It is only necessary 
to add that The Prosper (supra) was referred to with approval in The 
Prinz Knud (58 The Times L. R. 388; [1942] A. C. 684). It is worthy of 
note in passing that the preface to vol. 6, Christopher Robinson’s Reports, 
sets out a list of cases under appeal to the Privy Council where the vessels 
were Prussian hostilities. In one ease at least, that of The Twee Gebroeders 
((1800) 3 Ch. Rob. 162), the Crown was appealing against a decree of 
restoration. I do not think that it is necessary to multiply examples. I 
will refer only to one other, The Constantia Harlessen ( (1809) Edw. 232). 
This, like the ease of The Trende Sodskende (supra), was a ease in which 
the ship, before she was divested of her neutral character, had been ecap- 
tured and brought to Yarmouth, and freight was decreed to the Danish 
master by a Prize Court. But before the departure of the vessel the Danish 
hostilities broke out, and the ship was again seized and condemned to the 
Crown. Earlier in the voyage the cargo owners had advanced money on 
bottomry for certain necessary repairs to enable the voyage to proceed. In 
the circumstances this proved to be an advance against freight and not the 
subject of average. Accordingly, Lord Stowell held that, although bot- 
tomry bonds, generally speaking, are disallowed as the subject of a claim 
in prize, nevertheless, the owners of the ship and eargo, being entitled to 
set off against each other all deductions arising out of the immediate trans- 
action, the Crown was obliged to accept the condemnation of the freight 
subject to the right of the cargo-owners to deduct the amount of the bot- 
tomry advances. In that case, although it is not expressly so stated, there 
appears to be no question of the cargo being liable to condemnation, seeing 
that the cargo-owners were reimbursed their advances; yet the Crown was 
entitled to condemnation of the freight subject to the reimbursement of 
advances, though the freight had originally been decreed to the Danish 
master while he was still a neutral. 
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The result, in my opinion, is that there is no foundation for imposing a 
condition that the original seizure of the freight itself, or of the goods in 
which the freight lies, must have been of a hostile character. But even if 
liability to condemnation on the subsequent outbreak of hostilities did de- 
pend on the intention at the time of seizure, I should still be of opinion that 
the seizure, although devoid of hostile intention in the first instance towards 
the particular subject-matter, as distinet from the rest of the property 
seized, would be subject to the implied condition that the intention might 
become hostile if the owner of the property became a belligerent enemy 
while the property itself remained in the custody of the marshal. 

! hold that the sums in question are condemnable to the Crown as good 
and lawful prize. The Procurator-General does not ask for costs. The 
decree of condemnation, therefore, will be without costs. 

{Solicitors—Treasury Solicitor; Messrs. Simmons and Simmons. | 
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Reconocimiento de Gobiernos. By Eduardo Jimenez de Arechaga (h.). 
Montevideo: Biblioteca de Publicaciones Oficiales de la Facultad de 
Derecho y Ciencias Sociales de la Universidad de Montevideo; 1947. Pp. 
376. 


There are few questions of international law upon which a monograph 
such as the one before us could be more timely. Again and again within 
recent years the international community has been called upon to decide 
whether a new government coming into power by methods in violation of 
constitutional procedures should be recognized as entitled to speak in the 
name of the state and be made responsible for its obligations. The problem 
is admittedly a complicated one, involving issues which cross the border 
line between the internal independence of the state and its obligations as 
a member of the international community. Professor Arechaga’s volume 
examines with great care the various elements that enter into the problem 
of recognition and his discussion of them should make clear the need of 
defining more exactly the principles governing recognition and of establish- 
ing more effective procedures for their application in a given ease. 

In an introductory chapter the author surveys the various changes of 
government which give rise to the problem of recognition and presents the 
question whether the procedure of recognition should be maintained. 
Chapter I deals with the juridical nature of recognition; the conclusion is 
reached that recognition is not a matter for the arbitrary decision of the 
individual state but is controlled by principles of law which create on the 
part of third states a legal obligation to recognize a new government when 
the prescribed conditions have been met. 

Turning to the problem of the ‘‘effectiveness’’ [effectividad] of the new 
government, the author points out the origin of this condition of recogni- 
tion, what it means in practice, and how it is to be tested. The government 
must be a stable one; its authority must be respected. But constitutional 
forms need not be observed; and it is not necessary that the new govern- 
ment be subsequently approved either by vote of the people or of a con- 
stituent assembly. The test here is an objective one. The inquiry which 
third states must make into the internal conditions of the state is not ‘‘in- 
tervention’’ because it is imposed upon them as the necessary means of 
determining whether the new government actually possesses the authority 
it claims to possess. 

With respect to the ‘‘responsibility’’ of the new government, its willing- 
ness to fulfill the obligations of the state, the author points out that while 
the observance of the obligations of the state might be implied from the 
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fact that the new government claims to represent the state, nevertheless the 
practice has grown up of requiring a specific declaration by the new govern- 
ment to that effect. But it is important, the author insists, that this pre- 
requisite of recognition be not used as a ‘‘sanction,’’ that is, as a means 
of obtaining special concessions rather than of insuring the fulfillment of 
international obligations. No conditions or terms may be imposed, the 
author contends, which are not strictly within the limits of international 
law. 

The Chapter dealing with the conditions which should not be made a 
condition of recognition supplements effectively the discussion of the ac 
cepted prerequisites. Dynastic legitimacy is clearly to be excluded, as is 
the ‘‘constitutionalism’’ of President Wilson. Then follows a careful study 
of recognition as a form of intervention, with special reference to what the 


author calls ‘‘democratie legitimacy,’’ in the sense of the requirement of 
popular approval prior, or it may be subsequent, to recognition. To the 
reviewer the author seems at times to stress too heavily the matter of inter- 
vention. Without questioning the general principle that each state has the 
right to choose its own form of government, it would seem that a minimum 
of decent conduct may be expected of a new government as a condition of 
recognition. The proclamation of respect for human rights and funda- 
mental freedoms contained in the Charter of the United Nations would now 
seem to be sufficient basis for refusing recognition to a new government 
which should establish a regime on the basis of force and secure the aequies- 
cence of the people by methods of intimidation and suppression. 

Succeeding chapters deal with the ‘‘Organization of Recognition,’’ 
whether as the result of consultation or by concerted action; with the 
‘‘Form of Recognition,’’ whether express or implied, simple or conditional, 
de jure or de facto; with ‘‘Competence to Reeognize’’; and with the ‘‘Ef- 
fects of Recognition,’ the last chapter including a detailed examination of 
the status of unrecognized governments before the courts of foreign states. 

Professor Arechaga is to be congratulated upon the careful and schol- 
arly manner in which he has analyzed his subject and upon the fairness 
which he has shown in presenting the conflicting points of view. His vol- 
ume, with its wealth of citations and references, is a valuable contribution 
to the study of a question which urgently needs to be brought under more 
specific rules of law. 

C. G. FENWICK 

Of the Board of Editors 


The Grotius Society. Transactions for the Year 1944. Problems of Peace 


and War (Volume 30). London: Longmans, Green; 1945. Pp. 287. 


As usual, these Grotius Society papers and discussions are of great in- 
terest to the student of international law. They are divided into two 
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parts: (1) Proceedings of the International Law Conference of 1944; (2) 
Papers read before the Grotius Society in the year 1944. In Part I the 
first paper, by Sir Arnold MeNair, gives us the latest authoritative state- 
ment of the position of British Courts in ease of conflict between inter- 
national law and municipal law. While the American jurist may find 
here little that is new, several original ideas emerge from the discussion 
of the paper, and jurists from the United States, Belgium, The Nether- 
lands, France, Poland, Norway, and Austria give brief analyses of the law 
in their respective countries on this difficult and important question. 

Dr. Vladimir R. Idelson, a champion of individual rights, traces the 
emerging recognition of the individual as an international person, and 
advocates the grant to him of a right to plead in international courts. The 
difficulties in the way of such a solution are stressed by other speakers, and 
Professor Lauterpacht remarks that even as a mere object of international 
law the individual receives very inadequate protection. Dr. C. John 
Colombos’ paper on the organization and functions of the future inter- 
national authority is now chiefly of historical interest, but one matter 
stressed by him and others is well worth remembering today, namely, that 
without a just peace any world organization stands little chance of attain- 
ing its goal. In his presidential address Sir Cecil Hurst goes back to 
fundamentals, considering the nature of the state, the basic character and 
role of international law, and the explanation of its binding force. 

In Part Il Mr. Hugh McKinnon Wood spoke on ‘‘The Legal Relation be- 
tween Individuals and a World Organization of States,’’ dealing mainly 
with the status of staff members of the world organization, notably the mat- 
ter of their independence and their immunities. Dr. Clive M. Schmitthoff, in 
his paper ‘‘ The International Corporation,’’ after surveying the precedents 
and proposals (B.I.8., Inter-American Bank, UNRRA, and others), advo- 
cates the creation of an international corporation, with special legal per- 
sonality, to facilitate the integration of the various national economies into 
an ordered economic design, thus replacing international cartels and other 
combinations which regulated many world markets in the past. The paper 
deals with the legal rather than the economic problems involved in the 
creation of such an institution. Professor Lawrence Preuss deals with the 
American conception of jurisdiction with respect to conflicts of law on 
crime. After a doctrinal discussion followed by a review of legislation 
and leading cases, he concludes that the conception of the strict terri- 
toriality of American criminal law is inaccurate, for there is discernible 
in our law a marked extension of jurisdiction over crimes which contain 
extraterritorial elements. 

In his paper ‘‘The Organization of Post-War Peace,’’ Wing Commander 
W. J. Heyting maintains that war cannot be prevented by alliances, the 
League of Nations method, nor by pacifism, appeasement, or disarmament. 
Sanctions, too, have failed to prevent conflict. Thus, in his view, the only 
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way to prevent future wars is through the provision for overwhelming 
force, a plan for which he presents, but believes it should be coupled with 
an ‘‘Industrial Intelligence Organization’’ to report on unauthorized pre- 
parations for war. Dr. Egon Schwelb discusses legislation for enemy- 
occupied territory in the British Empire, showing that the British enter- 
tained no doubt of their power to legislate notwithstanding enemy 
occupations. He shows, by numerous examples taken from the present 
war, that they never deviated from the doctrine that the local legal order 
of occupied territory remains in force as it existed at the date of occupa- 
tion, as amended by legislation passed by the legitimate sovereign. 

In the final paper Dr. Samuel Dobrin discusses ‘‘Soviet Federalism and 
the Principle of Double Subordination,’’ a problem arising from the 
amendment of the USSR Constitution in February, 1944, with a view to 
giving the Union Republics some standing in international law. In the 
author’s view the result is a topsy-turvy arrangement which fails utterly 
to accomplish its object. 


On the one hand .. . the rights of the Union Republics in interna- 
tional affairs have been made very wide, really unlimited, comprising, 
as they do, direct relations with foreign states, the conclusion of inter- 
national agreements . . . and the exchange of diplomats and consular 
representatives with foreign Powers. On the other hand, the main 
instrument of the Union Republics for the exercise by them of their 
new rights is to be in every Republic a Union-Republican Commis- 
sariat for Foreign Affairs standing to the Union-Republican Com- 
missariat for Foreign Affairs of the Union as a subordinate to a 
superior. 
JOHN B. WHITTON 


Of the Board of Editors 


International Contracts and the Antitrust Laws. By Harry A. Toulmin, 
Jr. Cincinnati: W. H. Anderson; 1947. Pp. xviii; 1068. Index. 


This volume is not a work of profound legal scholarship. Nor is its 
practical value to a lawyer obvious. The 18 points to be observed in draft- 
ing an international contract (pp. v—vill) would doubtless oceur to the 
mind of any lawyer entrusted with such business, even if he had never seen 
this book. The same is true of the rather obvious generalizations derived 
from a review of recent cases which covers approximately 25 pages. These 
include such unassailable axioms as that ‘‘The law of international private 
agreements must therefore be viewed from the standpoint of international 
economics as well as from the legal standpoint’’ (p. 62); that the drafts- 
man should not be oblivious of the question ‘‘of what is best for the interest 
of the United States, both economically and as a matter of national de- 
fense’’ (pp. 64-65) ; that it is wise to ‘‘look at these international private 
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agreements .. . from the point of view of a country jury’’ and to give 
consideration also to the laws and policies of the United States govern- 
ment (p. v). The author further points out that Canada, too, has anti- 
trust laws (pp. 187-212). 

Similarly, while a convenient compilation of statutory provisions is 
offered in the Appendix (pp. 920-1045), it is likely that a practicing 
lawyer in this field would have these (except perhaps the Canadian stat- 
utes) available in the U. S. Code Annotated or in The Federal Antitrust 
Laws with Summary of Cases Instituted by the United States issued by 
Commerce Clearing House, Inc. The author’s comments on the statutory 
materials scarcely serve as more than index thereto (pp. 1-36, 44, 55-62). 

The bulk of the volume consists of testimony given by attorneys of the 
Antitrust Division at hearings before the Senate Committee on Patents, 
77th Cong., 2d Sess., on S. 2302 (pp. 72-127); and specimens of cartel 
agreements brought to light by the Division’s investigations (pp. 216-312), 
as well as of briefs (pp. 865-895), indictments (pp. 313-376), and civil 
complaints prepared by the Division, together with specimens of consent 
decrees entered by the courts, in a number of antitrust cases (pp. 377- 
851). 

Doubtless it should be gratifying to members of the Antitrust Division 
to learn that their literary productions in the course of official business are 
saleable verbatim et literatim at $15.00 per volume, as well as suitable for 
presentation to the public eye in a more dramatized version by Robert R. 
Young in his full page advertisements regarding railroad slow-down agree- 
ments. This reviewer, however, would have preferred a treatment of this 
material using a technique somewhere between those extremes: for example, 
a commentary on these cases written in the manner of Thurman Arnold’s 
Bottlenecks of Business (1940). For there is no doubt that an interest- 
ing account could be written about some of the agreements Toulmin sets 
forth: for example, how tungsten carbide, manufactured at a cost of $8 per 
pound, was sold at an established price of $453 by agreement with Krupp 
(pp. 115, 123); or how everlasting matches were suppressed (p. 172); or 
how the price of radium was kept at $170,000 per gram until Canadian 
competition brought it down to $25,000 (p. 198); or of how restraints of 
trade operated with respect to hormones, fertilizer, dyestuffs, metals, ex- 
plosives, synthetic rubber, electrical and television equipment, and many 
other commodities (pp. 560, 50, 132, 143, 148, 188, 380, 772, 782). 

But perhaps, instead of a textbook useful to practicing lawyers or at- 
tracting the interest of the general reader, the author’s purpose was to 
prepare a collection of materials admirably suited for a modified ‘‘ case 
method’’ of instruction in the subject treated. His volume differs from 
the usual type of case book in that, instead of judicial opinions, the student 
is taught to use indictments, complaints, decrees, and contracts as the basis 
of his study. The careful perusal of these original documents, without 
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the intrusion of comment or analysis by the author, might well prove as 

profitable and stimulating to the neophyte draftsman of international con- 

tracts as Langdell’s method was to the fledgling common law lawyer. 
EpwarD DUMBAULD 

Special Assistant to the Attorney General * 

Washington, D. C. 


De La Conclusion des Traités Internationaux: Etude de droit constitu- 
tionel comparé et de droit international. By Paul de Visscher. Brus- 
sels: Emile Bruylant; 1943. Pp. 294. 


This study deals with a much debated problem in international and 
municipal law—the international validity of constitutional limitations 
upon the treaty-making power. The author modestly suggests that he 
merely wishes to make a small contribution toward the solution of the 
problem and then sets about his task in a very systematic and objective 
manner. He apparently has no a priori convictions. He has no particular 
doctrine to prove. He merely starts with the well-known fact that the rise 
of representative government has resulted in a rather embarrassing split of 
authority, in many countries at least, between the chief of state and the 
legislative branch of government with respect to treaty-making. Until 
the end of the eighteenth century the treaty-making power was vested 
almost exclusively in the chief of state. Today, while the chief executive 
still speaks for his state in its dealings with other countries, the treaty- 
making power is beset by a whole series of constitutional limitations 
designed to safeguard the prerogatives of the legislative assembly. Given 
this situation what happens if the chief of state ratifies a treaty in violation 
of a constitutional provision limiting his authority? This is the specific 
question to which the writer turns his attention. Part I of the book is 
devoted to a rather detailed examination of the constitutional procedures 
found in various countries. Part II deals with diplomatic instruments 
such as full-powers, instruments of ratification, and the clauses relating 
to ratification normally found in treaties and conventions. In Part III the 
author turns to the practice of nations examining certain international 
incidents including arbitral awards and the decisions of the Permanent 
Court of International Justice. In Part 1V he looks at the problem from 
the theoretical point of view with particular reference to the monist 
and dualist schools of thought. Finally in Part V he pulls the threads of 
earlier chapters together and presents his own interpretation. Given the 
existence of far more important virgin fields which the international lawyer 
must help cultivate if world peace is to be preserved, some readers will be 
inclined to argue that it is a waste of time to work over ground now that 


* Views here expressed are those of the author, and not necessarily those of any govern- 
mental department. 
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has already been plowed many times in the past. Nevertheless, the writer 
has turned out a scholarly monograph which deserves the attention of 
serious students of international law. 

FrRANcIS O. Wiicox 
Washington, D.C. 


Full Powers and Ratification: A Study in the Development of Treaty 
Making Procedure. By J. Mervyn Jones. Cambridge: Cambridge Uni 
versity Press; 1946. Pp. xv, 182. 

In view of the various studies which have appeared during the past 
twenty years relating to the problem of ratification some students of inter- 
national relations may wonder why the present volume is necessary. It 
is true that the author has unearthed no new problems of world-shaking 
importance. It is true too that three of the nine chapters included in the 
book have already been printed in this JoURNAL or in the British Yearbook 
of International Law. But on the whole the reader is impressed by the 
facts that the work is scholarly, is well written and closely reasoned, and 
that the author has used both his primary and secondary sources exceed- 
ingly well. Moreover, in applying an essentially historical approach to 
an important subject which has heretofore been treated mainly from the 
point of view of doctrine, he has made an interesting and worth-while 
contribution to the study of contemporary diplomacy. 

The book is concerned primarily with the procedure of treaty-making— 
with the methods by which international agreements are concluded. It is 
essentially, therefore, an analysis of the main changes which have taken 
place during the last three hundred years in the practice relating to the 
conclusion of treaties from the relatively simple transactions of chiefs of 
state of the seventeenth century to the more complex agreements of the 
modern state system. The work is divided into two main parts. Part I 
deals with the history and importance of full-powers and the changing 
nature of the full-power in view of recent developments in modern diplo- 
macy. Part II deals with the meaning, nature, form, and effect of 
ratification and the development of the doctrine and practice relating to 
ratification. Following this analysis there appears a chapter on the consti- 
tutional limitations on the treaty-making power. An appendix of selected 
documents illustrative of the arguments developed in the book makes the 
volume more useful. 

Throughout the work much attention is given to certain modern develop- 
ments in the field of diplomacy. Thus the new doctrines of public law 
growing out of the French Revolution and the resultant growth of con- 
gressional government in the world have changed considerably the meaning 
and use of the full-power and the nature of the ratification process. Simi- 
larly, such developments as the great increase in the number of interna- 
tional conferences and the use of inter-governmental and inter-depart- 
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mental agreements have had their impact. The author analyzes these 
developments and places them in their proper historical perspective. 

Very often students of international affairs are inclined to become so 
concerned with the day-to-day functioning of diplomacy that they fail to 
comprehend the true significance and meaning of the institutions and the 
procedures which the modern state system has evolved for the conduct of 
foreign affairs. This is the kind of book that will help us avoid such 
pitfalls. 

Francis O. WiLcox 

Washington, D. C. 


Le Controle International de l’Exécution des Conventions Collectives. 
By Paul Berthoud. Geneva: Imprimerie de Saint-Gervais; 1946. Pp. 
359. 


Dr. Berthoud’s study of international control of the execution of multi- 
partite conventions is a conscientious attempt to draw some general con- 
clusions from a detailed survey of the provisions and proposals for such 
control in five selected fields——minorities, mandates, labor, narcotics, and 
disarmament. The final chapter draws the threads together and presents 
a classification and critical comparison of the elements of international 
control—its functions, organs, and instruments. Under ‘‘funetions’’ the 
author distinguishes between occasional and regular (‘‘permanent’’) con- 
trol. Occasional control is that which is applied only on particular occa- 
sions, as when violations of a convention are alleged or suspected. Regular 
control consists of measures of supervision which are constantly or periodi- 
eally applied irrespective of the existence of specific grounds for suspect- 
ing that violations have occurred or may oceur. Another distinction made 
by the author is between ‘‘technical and judicial’’ control on one hand 
and ‘‘political’’ control on the other. Under ‘‘organs of control’’ the 
composition of the organs and the mode of appointment of their members 
are discussed. Under ‘‘instruments of control’’ the author considers vari- 
ous devices, such as periodic reports, questionnaires, petitions, complaints, 
and investigations, which have been used or proposed for assuring the 
execution of conventions. The author makes many sensible observations 
with respect to the effectiveness of the various elements of control. 

In recent decades hundreds of books have attempted to deal with various 
problems of international administration. All too often the authors seem 
to assume that the paper work of the organization concerned adequately 
portrays the realities of the problems. Dr. Berthoud has not entirely 
escaped this tendency. In large part his conclusions are based on the 
provisions of the conventions and discussions at conferences supplemented 
by theoretical considerations rather than on concrete data as to the results 
actually obtained. It is not without significance that he devotes almost 
as much space to the abortive proposals for the control of disarmament as 
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to the relatively successful organization for the control of narcotics. His 
theoretical and formalistic approach does not permit him to see, for in- 
stance, that the participation of national administrative officials in inter- 
national control organs often leads to better codrdination of execution of 
the conventions on the national level. On the other hand, Dr. Berthoud 
appreciates the practical importance of the difference between essentially 
non-political objects of control, such as narcotics, and political objects such 
as minorities, mandates, and disarmament. Dr. Berthoud’s approach, 
however, precludes any fruitful consideration of the real nature of this 
difference and of the underlying obstacles to effective systems of interna- 
tional control. With all its shortcomings, this book is of considerable in- 
terest at this time; its convenient and logical classification of the elements 
of control is particularly useful. 
Ouiver J. LissitzyN 


Columbia University 


Interpretations of Modern Legal Philosophies. Essays in Honor of Roscoe 
Pound. Edited by Paul Sayre. New York: Oxford; 1947. Pp. ix, 
807. $12.50. 

Since it is only intended that the reviewer should comment here on those 
portions of this book that concern international law, it is obvious that such 
a treatment will give an inadequate evaluation of the book as a whole. <A 
mere glance at the names of the thirty-eight contributors and the subjects 
upon which they write is impressive. It is a tribute of high quality to 
Dean Pound whose position in legal thought and edueation is so significant. 
The old world as well as the new, the Continental as well as the Anglo- 
American legal system, are represented here by outstanding exponents. 
While a few are short general essays, many are carefully documented with 
numerous notes and citations. An illustration of the latter is Jerome 
Frank’s fifty page unconventional sketch of Blackstone with three hun- 
dred and sixty-five footnotes. In a different framework is Hans Kelsen’s 
‘The Metamorphoses of the Idea of Justice’’ primarily based upon the 
Nicomachean Ethics. From Rome comes Dr. Del Vecchio’s thoughtful 
‘‘Truth and Untruth in Morals and Law.’’ This is but to name a few of 
the many scholars who have joined authorship in the volume. 

Of particular interest to the student of international law is Lord Wright’s 
essay on ‘‘National Law and International Law’’ with which the book 
closes. The point of view espoused by Lord Wright is the subject of much 
controversy among scholars and it is not clear that the author has advanced 
our thinking in his presentation. Briefly his question is ‘‘whether there 


can properly be said to be an international criminal law and what is its 
legal basis and by what machinery it can be enforced.’’ It is not surpris- 
ing that the London charter followed at the Nuremberg trials underlies 
the argument of Lord Wright, but to rest his case upon convention and 
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treaties—particularly the Hague Convention of 1907—is an attempt to 
create within international law a common law system of criminal offenses, 
a postulate which remains to be proved. The recent trial of war criminals 
is a precedent but hardly more than that, and though it may point the 
the way it is somewhat forced to attempt to link such application to 
natural law and reach the conclusion that there is a body of such common 
law in international law. 

In Professor Goodhart’s essay on ‘‘An Apology for Jurisprudence’’ 
some attention is given to the requirements which international law must 
meet if it is to be regarded as law in the same sense as national law. The 
author first considers the definitions of law as given by Austin, Dicey, Gray, 
and others of the ‘‘state law school,’’ and then of Kelsen. As to the last 
mentioned it is rather unexpected to find Professor Goodhart observing 
that ‘‘This view that war is a sanction for international law will come as a 
surprise to many persons.’’ Having criticized other definitions, the author 
proceeds to state his own—that law is ‘‘a rule of human conduct which is 
recognized as being obligatory.’’ International law would thus be obliga- 
tory because of membership in an international society. From this he 
proceeds to enumerate the essentials required to regard international law 
us law. These he states to be the organization of an international society, 
the recognition of the obligatory character of its rules under all cireum- 
stances, the recognition that violation of its rules in regard to one member 
is a wrong against all and finally that the rules must be concerned with 
basic principles. 

Readers of this JouRNAL may be particularly interested in two other 
essays in the volume. Dr. Chroust, a former Research Fellow of Harvard 
Law School, presents a thoughtful essay ‘‘On the Nature of Natural Law.’’ 
The paper ‘‘On the Everlasting Values of the Spanish School of Natural 
Law’’ is a very clear and sympathie treatment by Dr. Alfredo Mendizabal 
of the great scholar Francisco de Vitoria. 

Considering the volume as a whole, one is presented here with a compi- 
lation of high scholarship and ecatholicity of interest so characteristic of 
the man to whom it pays tribute. 

Lionet H. Laine 
University of Michigan 


Protection of Foreign Interests. By William McHenry Franklin. Wash- 
ington: Government Printing Office; 1946 (Department of State Publi- 
cation No. 2693). Pp. vii, 328. $1.50. 

This is the sort of book which students will welcome from the Depart- 
ment of State, and the sort which would appear to be extremely useful to 
Foreign Service officers. In every field of knowledge there are odd corners 
which have never been well explored and one of these is the practice by 
which the diplomatic agents of one state stationed in a second state protect 


972 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the interests of a third state within the second. In its traditional position 
as a neutral the United States has had a great deal of experience in such 
activity. Mr. Franklin has drawn his materials from the files of the De- 
partment and has thereby cleared up for students, as well as for adminis- 
trators, one of the odd corners of diplomatic practice. Many of our dip- 
lomats during the past third of a century have doubtless wished for such 
an exposition as this. 

Mr. Franklin distinguishes between ‘‘good officers’’ or ‘‘representation”’ 
and ‘‘protection’”’ as the proper term to use, and justifies the latter. He 
devotes three chapters to historical development and derives therefrom ten 
basic principles which may be summarized as follows: absence of repre- 
sentation by the protected power is a requisite; an official request (except 
in extreme emergencies) is needed; the government and not the official 
grants the protection; the consent of the local power is required; resort to 
foreign protection is not necessarily a severance of relations; protecting 
officials do not become officials of the protected power; nationals of the pro- 
tected power are not assimilated to nationals of the protecting power; the 
presence of a protecting power does not alter the responsibility of the 
local state toward aliens; a protecting official should not act contrary to 
the interests of his own government; and protection is given to the interests 
of a state rather than to those of a government. Two more chapters deal 
with Administrative Procedures and Specific Functions, and eleven ap- 
pendices give a great deal of information as to actual practice. 

It is a compact and authoritative little book. The chief criticism which 
this reviewer has to offer is that it should have been longer; its brevity is 
doubtless explained by the small amount of money which the Department 
has for such publications. The author could doubtless have contributed 
answers to other questions, such as the right of a conquering power to 
take over from protecting powers within the conquered area the files and 
assets of the protected power. Does this depend upon the terms of peace? 
Perhaps articles could be written in the Department of State Bulletin in 
further development, and in accord with the praiseworthy recent practice 
of the Bulletin. The book itself, however, is to be praised as a valuable 
illumination of what has been a rather dim corner. 

CiYDE EAGLETON 
Of the Board of Editors 


Papers Relating to the Foreign Relations of the United States, 1931. 
Washington, D. C.: Government Printing Office; 1946. Vol. I, pp. vii, 
961. $2.75; Vol. II, pp. exvi, 1082. $3.00; Vol. III, pp. eviii, 1091. 

$2.75. Indices. 


The year 1931 covered by these volumes was characterized by a worsen- 
ing of the economic situation of Europe and by Japan’s thrust into Man- 
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churia. The State Department was endeavoring by various means to avoid 
further involvement in foreign controversies. Volume I is taken up very 
largely with economic questions growing out of the world-wide depression 
and the endeavor to arrest further degeneration of economic conditions 
in Europe. On June 21, 1931, President Hoover proposed a moratorium 
on the inter-governmental debts growing out of the peace settlement of 
1919. This was followed by long and difficult negotiations with the repre- 
sentatives of other nations, especially of France and Great Britain, whose 
economy would be affected by changes in the disposition of German repara- 
tions. The volume contains numerous memoranda, exchanges of notes and 
other communications relating to these negotiations. 

The year 1951 was also characterized by political unrest and revolutions 
in the Latin American area. These events are reflected in the corre- 
spondence contained in the last portion of Volume I and in the first half 
of Volume II. 

Volume III deals mainly with the Far Eastern crisis following the oc- 
cupation of Manchuria by Japan and the beginning of Japanese military 
aggression. The volume also contains the record of the negotiations ‘for 
the relinquishment of extraterritorial rights in China by the United States 
and other powers. 

While much of the material is not directly within the field of interna- 
tional law, certain legal aspects of our foreign relations are not neglected. 
A ruling of the Department going back to 1925 when Mr. Kellogg was 
Secretary, is quoted in full, showing that the Department intends to ‘‘give 
special attention to the publication of important decisions made by 
the Department relating to international law, with a view to making 
available for general study and use the annual contributions of the 
Department to this important branch of jurisprudence’’ (Volume I, 
pp. lili and iv). An example of this kind of material is furnished by the 
record of the negotiations for the relinquishment of extraterritoriality in 
China, although the final acts came later. Another example is found in 
Volume I (pp. 821-824). On November 13, 1930, the representative of 
Czechoslovakia in Washington requested the Secretary of State to supply 
information as to the extent of the immunity of a foreign state before the 
courts of the United States and also as to whether diplomatic missions of 
the United States in foreign countries are entitled to represent their own 
government before the courts of such foreign states. No facts are given 
upon which the inquiry was based. The Secretary of State responded 
briefly saying that foreign states are immune from suit although there 
is no provision to that effect in the Constitution or in any Federal statute. 
The Secretary cited a few cases decided in our Federal courts but none 
more recent than 1902. Recent litigation has shown that such immunity 
is not unlimited and the problem will some day become acute. It has long 
ceased to be of mere academic interest. 
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The reviewer may perhaps be permitted to suggest that the usefulness of 
volumes such as these would be greatly enhanced if a statement relating to 
the final result of the negotiations upon each general subject-matter would 
accompany the collections of documents. This was done with notable 
success in Volume XIII of the Paris Peace Conference Series recently 
published. 

K. KuHN 


Of the Board of Editors 


American Military Government: Its Organization and Policies. By Hajo 
Holborn. Washington: Infantry Journal Press; 1947. Pp. xiv, 244. 
Maps. Appendix. Index. $3.50. 


Professor Holborn has made a valuable contribution to the very in- 
adequate literature on the subject treated, by producing the first work 
to come out of World War II dealing with the problems encountered by 
our Government in the formulation of military government policy and its 
application in occupied areas throughout the world. Although the main 
text of the book contains only 104 pages the author has managed, in a 
pleasant and skillful manner, to present a fairly complete and adequate 
picture of top-level policy formulation and planning with respect to the 
American occupation of Italy, Germany, Austria, Japan, and Korea. As 
the title implies, the book is confined to policy and planning only, and no 
extensive mention is made of administration. The major political docu- 
ments on American and Allied Military Government, some of which have 
not been heretofore published, are brought together in the Appendix. 

Although the author states that he ‘‘hopes that this book will be found 
helpful by all those who want to inform themselves about the management 
of American military government and its general policies during and since 
the War,’’ one finishes this book with a feeling of bewilderment and con- 
fusion which is definitely not the author’s fault. It is rather a tribute 
to the skill and clarity with which Dr. Holborn, formerly in charge of 
civil affairs and military government for the Office of Strategic Services, 
has presented the picture of the gradual] evolution of military government 
policy from a state of organized chaos to its present state of codrdinated 
confusion, which is largely due to the result of Russia’s refusal to co- 
operate in carrying out the terms of the Potsdam Protocol. This technical 
volume will interest the general reader only slightly, but serve as a reference 
work in policy formation; actual field operations are given little attention 
here. 

As early as 1941 the War Department realized that, as a result of the 
unprecedented scale of modern warfare and the necessity for waging all 
military campaigns in friendly territories before the Allied armies could 
reach enemy soil, arrangements would have to be made to keep the civilian 
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populations from interfering with military operations. Additional plans 
would have to be made with respect to these matters in enemy territory and 
complete Allied administrations would be required to replace the defunct 
governments in Japan and Germany. Of prime importance during com- 
bat was the protection of the health and security of the Allied forces, 
which depended to a large measure upon the prevention of outbreaks of 
disease, food riots and other disturbances. After surrender new problems 
of rebuilding friendly administrations and establishing new governments 
in enemy territories would have to be met. Thus it was realized that civil 
affairs (in liberated areas) and military government (in enemy areas) 
operations were bound to assume significant roles and were an essential 
contributory requisite for the successful conduct of military operations 
as well as peace negotiations, and, as such, called for special planning and 
preparation. As pointed out by the author, ‘‘Civil affairs activities were 
undertaken to enhance the successful accomplishment of military cam- 
paigns, but were no less motivated by the earnest desire to conduct a 
civilized war from which it was felt an easier path would lead to an endur- 
ing peace.’’ 

During 1942 various agencies concerned themselves with civil affairs and 
military government planning. It was not until April, 1943, however, that 
the War Department established the Civil Affairs Division with ‘‘ primary 
function to inform and advise the Secretary of War in regard to all matters 
within the purview of the War Department, other than those of a strictly 
military nature, in areas occupied as a result of military operations.”’ 
Thus for the first time since our entry into the war did civil affairs receive 
any representation on the highest staff and War Department level which 
it required in order to achieve the codrdination with other agencies so 
necessary for successful operations. 

Considerable chaos and confusion continued, due to a continued lack 
of codrdination and proper liaison between the leading policy-making 
agencies, until, December, 1944, when SWNCC (State-War-Navy Co- 
ordinating Committee) was established as a much-needed working link 
between the armed services and those responsible for foreign policy. This 
agency is still in operation and is at present functioning smoothly and 
efficiently. 

Further difficulties were encountered in connection with difficult com- 
bined (United States and Great Britain), tripartite (British, United 
States and Soviet Russia), and quadripartite (Great Britain, France, 
United States and Soviet Russia) negotiations with respect to overall 
policy. 

Throughout its period of operations our military government has been 
hampered by lack of competent personnel, an unfavorable press, and the 
ever-present lack of a definite foreign policy. Added to this is the per- 
sistent hope of the War Department that a civilian agency will be estab- 
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lished to relieve it of its burdens. If chaos and eonfusion have arisen in 
military government field operations, they have merely refleeted the lack 
of eodrdinated policy at the top levels, as a result of which military govern- 
ment field personnel in the various theaters of operation have had _ to 
adopt a trial and error method and more or less shift for themselves. 

Ameriean military government should be judged by its suecess or failure 
in achieving the political objectives of the United States and it should 
not be forgotten that in attempting to achieve these objectives American 
policies have to be harmonized with those of other powers and the applica- 
tion of these objectives in the field has to take into account the attitudes 
of officers representing other nations. 

That military government now plays an important part in American 
foreign relations and constitutes a significant effort toward the achieve- 
ment of a secure foundation of peace has been clearly borne out by the 
events of the past vear. It has therefore been a unique test of Ameriean 
ability for constructive leadership in international administration and in 
the formulation of policies designed to continue the eodperation of the 
Allies in periods of peace. 

Eur E. NoBLEMAN 
Department of Justice 
Washington, D.C. 


American Military Government in Germany. By Harold Zink. New 
York: Maemillan; 1947. Pp. 272. Maps. Charts. Index. $4.00. 


When our Army and Navy were establishing schools of military govern- 
ment during the war one serious problem was caused by the lack of ade- 
quate texts. This was due mainly to the fact that cases of military oecupa- 
tion by our military forees had been rare and brief. The gap in adequate 
works on the subject is rapidly being filled with the appearance of ex- 
cellent treaties on our military occupations undertaken during and since 
World War II. The present study of our occupation in Germany is one 
of the best to appear so far. True, sinee the job promises to be a long one, 
and the situation in Germany is still in full development, Professor Zink’s 
work is by no means definitive; it should rather be considered in the 
nature of an interim report. 

As such it is admirable. Trained in political science and government, 
and rich in experience gained with our army and military government in 
Europe, where he was editor of the Handbook for Military Government in 
Germany, the author gives us an expert and critical analysis of this whole 
vital experiment. The book is lively, comprehensive, and authoritative. 
Professor Zink does not pull his punches; at the same time he almost leans 
over backward in his effort to be fair and impartial to all concerned. Of 
course the specialist in international law will find here little of direct in- 
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terest; there is not a word in the book on the international law of military 
government. But it gives us the faets and eriticism which the student of 
the law, and the jurist who frames it, can neglect only at their peril. 

So much important material is contained in this book that a reviewer 
finds it difficult to do it justice. One can find here little to eriticize, al- 
though some students of Germany will not agree with the assertion that 
‘the experience of the first World War in Germany seems to indicate that 
it is more important to fill key positions with the strongest available men 
than it is to get rid of followers of the conquered regime, important as the 
latter may be’? (p. 145). Also it seems that the author might have spared 
a few words of commendation for the United States Constabulary, trained 
by General Ilarmon to be a mobile force of disciplined and competent 
men to keep order in our zone. 

According to Professor Zink an unprecedented amount of preparation 
was made both in Washington and in Europe for our task of military gov- 
ernment. This included both the drafting of blueprints and the training 
of specialists. Too much emphasis, however, was placed on the combat 
phase of military government, to the neglect of the mpre difficult and more 
important post-combat phases. Furthermore, much of the value of planning 
was lost through divided counsel and because of uncertainty as to means 
and ends. Also many directives failed to reach their destination, or were 
modified or even completely disregarded by army commanders enjoying 
wartime autonomy long after V-E Day. Many officers, after months of 
intensive special training, were never used in military government at all, 
were released when their points came up, or were permitted to resign when 
discouraged over various defects in our policy. ‘‘At a very critical period 
American military government in Germany found itself without adequate 
personnel’’ (p. 37). Too many positions of high responsibility were given 
to army brass who, while sincere, had no qualifications for the task, or 
were unsuitable for other reasons. 

Some of the most important divisions were woefully understaffed; this 
was particularly true of the sections dealing with education and democrati- 
zation. In fact the author finds that these divisions have accomplished 
wonders in the light of the many extraordinary difficulties they had to face. 
In the matter of democratization (p. 185), 


Too much emphasis was placed on the holding of elections, the fram- 
ing of constitutions and laws, the setting up of machinery, and other 
more or less mechanical techniques. Too little attention was given to 
cultivating Germans disposed to support a democratic system in 
Germany, filling public offices with able Germans who could be ex- 
pected to fight for the democratic cause during critical periods of at- 
tack in the future, and educating the Germans as to the meaning of 
representative democracy. 
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Denazification, which received the greatest attention from both military 
government officers and the American public, was more comprehensive and 
energetic in our zone than in any of the others. But our success in this 
matter was compromised by shifting policies and lack of codrdination. In 
fact ‘‘at one time during the early Summer of 1945 the American military 
government detachments were operating under four different denazifica- 
tion directives’’ (p. 137). The largest American division, however, was 
by all odds that dealing with the economic program. Here again division 
of authority, a vague and changing policy, delay in making up our minds 
as to the amount of industrialization to be permitted (here, as elsewhere, 
the Morgenthau school exercised a harmful influence), and above all the 
unexpected failure to achieve the economic unification of Germany envis 
aged at Potsdam, combined to prevent the attainment of our economic 
objectives. 

In sum, the American occupation policy has failed to meet the crucial 
test, namely, ‘‘not whether the United States has policies but whether it 
has a clear-cut and reasonably well integrated set of plans based on a care- 
fully considered and firmly grounded policy decided at the highest politi- 
cal level’’ (p. 201; italies as in text). 

But it would be an exaggeration to say that our action in Germany has 
been a complete failure. We have chosen to learn the hard way—through 
trial and error (p. 205), and we have ‘‘finally apparently achieved a fair 
measure of success in this undertaking’’ (p. 208). Nor is it too late to 
undertake the reforms which, in the author’s view, are necessary if our 
program is not to fail. These reforms are (p. 262 ff.) : 


(1) An organization perfected by Washington to carry out the American 
policy of reéducation and democratization ; 

(2) The development of an awareness and interest on the part of the 
American people; 

(3) A definite commitment to remain in Germany for at least another 
ten years; 

(4) The establishment, at the earliest possible moment, of a civil ad- 
ministration to direct American reconstruction efforts in Germany; for this 
purpose, a separate agency, but of necessity assured of adequate financial 
support by Congress ; 

(5) An all-out effort to unify the four zones, for the reason that the 
suecess of our military occupation policy in Germany depends on the de- 
gree of codperation among the occupying Powers. 


All students of international problems will agree with Professor Zink 
that ‘‘The success or failure of Allied military government in Germany 
will in the long run determine in large measure whether the world can 
look forward to peace and reasonably stable economic conditions or whether 
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it will have to face again the horribly forbidding prospect of war on a 
world-wide scale and economic chaos’’ (p. 5). 

JoHN B. WHITTON 
Of the Board of Editors 


International Transport and Communications. London and New York: 
Oxford University Press: International Air Transport. By Brig.-Gen. 
Sir Osborne Mance. 1944. Pp. ix, 117. International Telecommunica- 
tions. By Brig.-Gen. Sir Osborne Mance. 1944. Pp. xii, 90. Index. $1. 
International Sea Transport. By Brig.-Gen. Sir Osborne Mance. 1945. 
Pp. xii, 198. Index. $3. International River and Canal Transport. 
By Brig.-Gen. Sir Osborne Mance. 1945. Pp. viii, 115. Index. $1. 
International Rail Transport. By Sir Ralph Wedgwood. 1946. Pp. 
xii, 162. Index. $3. Frontiers, Peace Treaties International Organi- 
zation. By Brig.-Gen. Sir Osborne Mance. 1946. Pp.x,196. Index. $3. 
International Road Transport, Postal, Electricity and Miscellaneous 
Questions. By Brig.-Gen. Sir Osborne Mance. 1947. Pp. vii, 258. 
Index. $3.75. 


The increase of speed and efficiency in moving passengers and freight 
and in transmitting messages has brought the individual parts of the 
world appreciably closer together, and international transportation and 
communication have become factors of growing importance in world poli- 
ties, commerce, and social developments. Under these circumstances the 
studies which Brig.-Gen. Sir Osborne Mance, the distinguished British 
transportation expert, has published under the auspices of the Royal In- 
stitute of International Affairs are serving a real need, particularly since 
they offer a wealth of both facts and ideas. Sir Osborne himself is the 
author of all sections on the various modes of transportation and communi- 
cation except for the volume on railways which is written by Sir Ralph 
Wedgwood, well known retired railroad executive. Mrs. J. E. Wheeler, 
Mr. Campbell Adamson and Dr. Paul Christophersen acted as assistants 
to the authors. 

The ties which have been established through transportation and com- 
munication between continents as well as between individual countries 
are thoroughly discussed. Particular emphasis is given to the questions 
of international organization. It is obvious that not only physical inter- 
connections but, in addition, a great variety of treaties and conventions 
between governments as well as agreements between operator administra- 
tions became necessary to facilitate the exchange of passengers, freight 
and messages. But there is a marked distinction between the use of inland 
routes and their facilities by foreign operators—as in the case of water, 
air, highways, pipelines—on the one hand, and the conveyance of foreign 
traffic—partly in foreign vehicles—by inland operators (railroads, tele- 
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graph, telephone), on the other. It is primarily this distinction which 
influences the decision as to the extent to which technical and legal uni- 
formity are desirable and to the extent to which there is an international 
interest in proper development and maintenance of facilities (as on inter- 
national waterways). Sir Osborne’s discussion of all these questions is 
highly interesting and his suggestions for future solutions deserve careful 
reading. In the past international organizations for each mode of trans 
portation and communication developed separately in watertight com 
partments—except for some not too successful attempts by the old League 
of Nations to study borderline questions, such as those between rail and 
water and between rail and motor. Sir Harry advocates action to build 
up overall organizations for all modes of transportation and communica- 
tion and to place them under the Social and Economic Council of the 
United Nations thereby leaving enough freedom for horizontal and vertical 
cooperation between individual groups.* 

In his study of the freedoms of the air the author is inclined to see the 
best possibility for proper division of traffic in reciprocity agreements and 
he would go much farther in sea-air combinations than is permitted under 
present United States regulation. He thinks that through pooling of 
services and, ultimately, through international corporations, many pressing 
international problems can be solved in transportation and communication. 

Students of transportation who have realized the strong competition 
which fuel carriers experience from electric power transmission will be 
pleased to find this field included in the discussion. There is also a 
thorough treatment of the methods to be used when new boundaries cross, 
or interfere with, existing transportation lines. 

Sir Osborne’s interest in the problems of transport coordination ** is ap- 
parent when he explains the possibilities for international codrdination. 
Most American readers will not, however, agree with his theory that gov- 
ernment ownership (not operation) of all transport properties would 
equalize fixed charges and thus assure fairness of competition between all 
carriers. 

International transportation and communication have important bear- 
ings on world security. The various organizations which are recom- 
mended for other purposes can also render useful services under the direc- 
tion of the UN Security Council. International air transport and wire and 
wireless communication corporations would according to Sir Osborne’s sug- 
gestions facilitate security control. Mr. Henry Wallace is quoted as going 
one step further by advocating operation of international air services by 
the air arm of the United Nations. 


*The attempts which the European Central Inland Transport Organization made in 
this direction during its two years of existence are not mentioned. 
** See for instance his The Road and Rail Transport Problems, London, 1940. 
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Events in international transportation and communication move so 
rapidly that the publication from time to time of revised editions of these 
valuable studies would be highly welcome. 

L. M. HoMBERGER 
The American University 


Scientific Man vs. Power Politics. By Hans J. Morgenthau. Chicago: 
University of Chicago Press; 1946. Pp. x, 245. Index. $3.00. 


It is difficult to express the intellectual excitement with which the reviewer 
has read and reread this sincere and challenging little book. The challenge 
is fundamental, aimed directly at our accustomed methods of thought and 
action, and will probably arouse many an irritated response. 

At the risk of oversimplification, Professor Morgenthau’s thesis may be 
sketched as follows: ‘‘Scientifiec man, forever in search of the philosopher’s 
stone, the magic formula which will provide scientific certainty in an un- 
certain world, is trapped in the blind alley of his own [rationalist] philos- 
ophy. Dazzled by the success of the scientific method’’ and assuming 
‘‘that the social world is susceptible to rational control conceived after the 
model of the natural sciences,’’ he attempts to substitute the collection of 
data for political wisdom and scientific formulae for statesmanship. Con- 
vineed that political and social problems, like those of mathematics and 
physics, ‘‘ean all be solved rationally and with finality, once the right 
formula is discovered,’’ he disregards the lessons of experience and con- 
demns himself to continual defeat and frustration. By regarding reason as 
the primary motive of human action, by assuming that social action can be 
controlled through the scientific reason of the ‘‘social engineer,’’ and by 
regarding politics as arbitrariness and unreason, and therefore a disease to 
be cured through the application of reason, rationalist philosophy has ended 
by misunderstanding the nature of man, the nature of the social world and 
the nature of reason, since reason itself submits to the control of irrational 


forces. 

In the field of international affairs, continues the thesis, ‘‘the Western 
world has developed a political philosophy without a positive concept of 
politics.’’ Politics being an evil per se, it was for ‘‘the science of peace’’ 
to detect that harmony of interests which in a rational world must underly 
apparent conflict, and formulate it as a scientific proposition. ‘‘ Territorial 
claims, sovereignty over national minorities, the distribution of raw ma- 
terials, the struggle for markets, disarmament, ... the peaceful organi- 
zation of the world in general—these are not ‘political’ problems to be 
solved temporarily and always precariously on the basis of the respective 
distribution of power among quarreling nations and of its possible balance. 
They are ‘technical’ problems for which reason will find one, the correct 


— 
_ 


982 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


solution, to the exclusion of all others, the incorrect ones. . . . The quest 
for and the defense of power then become aberrations from the scientific 
attitude, which looks for causes and remedies. . . . If we do not like the 


way things are, let us look for their cause and change things by changing 
the cause. There is essentially nothing to fight for; there is always some- 
thing to analyze, to understand, and to reform’’ However, until the gov- 
ernments of all nations become so reasonable as to permit the substitution 
of scientific standards for political evaluations, they may have to be co- 
erced by the rule of law into abiding by reason. Yet the ery for ‘‘order 
under law’’ as an alternative to international anarchy is itself frequently 
based on the rationalistic assumption of the intrinsic regulative powers of 
the rule of law irrespective of social conditions. 

The failure of ‘‘the science of peace’’ to give guidance for successful 
political action is in part the failure of the rationalist philosophy to under- 
stand the nature of man as an essentially irrational political animal. 
Politics is a struggle for power over men and power polities is inseparable 
from social life itself. ‘‘In order to eliminate from the political sphere 
not power politics—which is beyond the ability of any political philosophy 
or system—but the destructiveness of power politics’’—what is required 
‘is not the rationality of the engineer but the wisdom and the moral 
strength of the statesman. The social world, deaf to the appeal to reason 
pure and simple, yields only to that intricate combination of moral and 
material pressures which the art of the statesman creates and maintains. 

. As Goethe’s wisdom put it: ‘While trying to improve evils in men and 
circumstances which cannot be improved, one loses time and makes things 
worse; instead, one ought to accept the evils, as it were, as raw materials 
and then seek to counterbalance them.’ ”’ 

Such, in part, is Professor Morgenthau’s thesis. It is not his intention 
to provide a hand-book on the art of polities: ‘‘A book such as this can 
picture the disease but . . . must leave the production of neat and rational 
solutions to those who believe in the philosophy against which this book is 
written. ”’ 

If the author occasionally places upon his premises a burden which they 
will not support, the book nevertheless deserves a wide reading. Whether 
or not the bankruptey of modern statesmanship stems inevitably from the 
misconceptions of rationalist philosophy may be open to debate; but the 
decadence of the political art, the fruitless search for automatic ‘‘solutions’’ 
and universally applicable ‘‘scientifie’’ formulas in polities are too pain- 
fully prevalent to dismiss lightly so honest and thoughtful an analysis as 
Professor Morgenthau has written. Brilliant in style and replete with 
learning, the book should prove a major contribution to political thought. 

HERBERT W. Briaes 


Of the Board of Editors 
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From a Political Diary: Russia, the Ukraine, and America 1905-1945. By 
Arnold D. Margolin. New York: Columbia University Press; 1946. Pp. 
vill, 250. Index. $3.00. 

A volume such as the present one confronts the reviewer with a difficult, 
if not impossible, task; to do it justice it is necessary to cleave in twain a 
work of distinct, but decidedly uneven, merit. 

The first part of the volume presents, in an objective and _ scientific 
manner much of what has hitherto been accessible only in the form of 
highly purposive, that is, propagandist, literature. Precisely because 
American thought has tended to be molded, in both the Czarist and Soviet 
periods, by Great Russian perspectives on men and events Dr. Margolin’s 
calm and factual depiction of the Little Russian, or Ukrainian, point of 
view furnishes the reader a much needed corrective. Just as the optome- 
trist finds it necessary to overcome long-standing distortions by the use 
of corrective lenses, so the author, with deep erudition and an independent 
perspective, brings plainly into view a well focussed picture of what much 
Muscophil historiography has tended to obscure. Conceived in a firm 
belief in self-determination, the author’s narrative has undergone four dee- 
ades of political gestation. To say that it is mature is understatement. 
It can now be brought forth to serve as an effective antidote to the tradi- 
tional anti-nationality outlook of earlier historians. 

After initial chapters giving a thumbnail sketch of the Russian Revolu- 
tion, in which he took an active part, Dr. Margolin, who became, in this 
period, Assistant Minister of Foreign Affairs of the Ukranian Democratic 
Republic, traces the Ukranian Liberation movement in its triple aspects, 
constitutional, military, and diplomatic, with great sympathy and insight. 
He does this was an authenticity which only a key participant, equpped 
wth essential source-documents, can provide. The fourth chapter (pp. 
37-51), dealing with ‘‘The Ukrainian Delegation at the Peace Conference, 
1919,’’ is a genuine contribution alike to the literature on the subject, 
which is very scarce and to the interpretation of events, which have not, 
to my knowledge, ever received so synoptic a treatment, or one carried 
through with such exceptional ability. Of almost equal merit is the fifth 
chapter (pp. 52-71) dealing with his ‘‘Diplomatie Mission to the United 
Kingdom, 1920’’ which penetratingly depicts the muddled state of affairs 
not only in the London of the Russo-Polish war period but also in the days 
of the First Assembly of the League of Nations at Geneva, where the 
Ukraine’s application for admission was given an official hearing, and, 
after considerable discussion, rejected. These two compact, highly au- 
thentie chapters, together with their relevant appendices (pp. 177-197), 
form the core of the volume and conelude its first part. 

A useful service is performed by Dr. Margolin in the second part in 
bringing together between the covers of one book and interpreting with 
Zeitgeist background, the successive memoranda submitted between 1933 
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and 1944 to the President of the United States or the Department of State. 
These, inter alia, counselled a Commission of Inquiry before American 
recognition of the Soviet regime; gave perspicacious warning in 1933 of 
German plans for expansion toward the East and of the danger of an alli- 
ance of Germany, Italy, and Japan. Other memoranda, with less intuition, 
impressed upon the directors of American policy, both before and after 
the outbreak of World War II, the tremendous strength of separatist 
tendencies in the USSR, which, as the event proved, did not significantly 
materialize. Margolin wound up, just before World War II, with the 
suggestion (pp. 117, 222) of a return of the German colonies and other 
ways of appeasing Germany, Italy, and Japan, as ways of deflecting Nazi 
attention from the Ukraine and other parts of Eastern Europe. In the 
retrospect of eight years, this appears to have been singular lack of fore- 
sight. Even after war broke, Margolin forecast, in November, 1939, the 
setting of a huge trap for Russia (pp. 121, 224), and therefore urged an 
immediate cessation of hostilities, the return of the German colonies, and 
all-round appeasement. After our entry into the war the author memorial- 
ized the State Department with significant statistical and confessional 
data about Slavs in Europe and America. 

The final portions of the volume are sharply critical of Yalta and Pots- 
dam, though Dr. Margolin breathes a note of inescapable optimism follow- 
ing Japan’s surrender. While not following a definite law of diminishing 
returns, the volume is of decidedly greater importance in its earlier chap- 
ters, which in and of themselves would suffice to earn lasting credit to the 
work for their precise and accurate account of what went on concerning 
the Ukrainian Democratic Republic in the critical biennium following 
World War I. 

MALBONE W. GRAHAM 


The Soviet Impact on the Western World. By Edward H. Carr. New 
York: Maemillan; 1947. Pp. xii, 114. $1.75. 


This small book is a reprint of six lectures given by the author at Oxford 
in February and March, 1946. Like Professor Carr’s earlier books, it is 
an excellent work, based on a deep personal knowledge of international 
affairs and much study. There are no slogans, there is no wishful think- 
ing in it. It is a study on the Soviet impact on the Western World—‘‘a 
decisive historical event.’’? This impact is studied from the viewpoint 
ef politics, economics, ideology, and that of foreign policy. That the 
Soviet Union is here to stay and that it exercises immense power in Europe, 
physically and ideologically, is taken for granted by the author. What 
shall Great Britain do in this dilemma? This is the author’s prin¢ipal 
question. While giving a very interesting and objective account of Soviet 
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ideas, institutions and policies, the author does not subject them to a 
eriticism. Not whether the Soviets are right, but what can be done in the 
face of the Soviet challenge, worries the author. 

He does not fear or foresee war with the Soviet Union. He hopes that 
she is ‘‘hardly subject to those specifie stimuli which dictated expansionist 
policies to capitalist Britain in the 19th century and may dictate such 
policies to the eapitalist United States in the 20th.’’ Whether this hope 
is still well founded today, after what has happened since these lectures 
were given and in the light of the ‘‘Truman doctrine,’’ designed precisely 
to ‘‘contain’’ the aggressive Soviet expansionism, remains to be seen. But 
the author has worries enough about the Soviet impact, even if the peace 
is not broken. There is the challenge of Soviet ‘‘democracy,’’ of Soviet 
planning, of Soviet propaganda, of Soviet fervor for lifting the standard 
of the proletariat—even the American slogan of the ‘‘common man,”’ the 
author holds, is, to a great extent, due to the impact of Marxism and the 
Soviet Union. 

The author hopes that the solution of this dilemma can be found in- 
ternally by adopting some middle way between Soviet ‘‘democracy’’ and 
British democracy. Planning is inevitable, already as a national emer- 
gency measure, as post-war Britain is confronted with the task of radical 
economic readjustment. But it is hoped that such a middle way may leave 
intact personal liberties and the right to dissent. 

As to foreign policy, the Soviet Union has brought back realism and 
has put an end to the liberal belief that power can be eliminated from 
polities by an ‘‘appeal to reason’’ or by an ‘‘enlightened publie opinion,”’ 
to all that which the author ealls the ‘‘humbue”’ of the League of Nations 
period. Soviet foreign policy is frankly based on power and extolls, 
therefore, the role of the Great Powers, restricted to the ‘‘Big Three’’; 
its conception of the UN is basically one of a world-wide ‘‘ European 
Coneert.”’ 

As there are, at the present time, only two Great Powers, each sur- 
(the dislogistie term is 


rounded by a number of ‘‘friendly States’ 
**satellites’’), the author proposes that Great Britain become the nucleus 
of a third Great Power, ‘‘embracing the Empire and Commonwealth and 
extending to western Europe,’’ exactly the same remedy as the one 
shrewdly proposed, years ago, in a London speech of Field Marshall Jan 
Smuts. 

The book, in pointing out the Soviet impact, shows the decline of Great 
Britain, internally by impoverishment, externally by imperial retreat. 
It also reveals the fundamental difference between Laborite England and 
the United States of America. 

Joser L. Kunz 
Of the Board of Editors 
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NOTES 


La posizione internazionale di Fiume dall’ armistizio all’ annessvone. 
By Luigi Peteani. Florence: Carlo Co.; 1940. Pp. 162. The book under 
review gives a full-fledged investigation of the story of Fiume after World 
War I. The Appendix reprints the most important documents and gives 
an exhaustive bibliography. We are led from the proclamation of the 
State of Fiume on October 30, 1918, to the Interallied occupation, to 
d’Annunzio’s coup, to the ‘‘ Adriatic Crisis’’ at the Paris Peace Conference, 
and on to the direct Italo-Yugoslav negotiations. By the Treaty of 
Rapallo of November 12, 1920, Italy and Yugoslavia recognized the in- 
dependence of the State of Fiume ‘‘in perpetuity,’’ but already by the 
Italo-Yugoslav Accord of Rome of January 27, 1924, Fiume was annexed 
by Italy, whereas the suburbs of Susak went to Yugoslavia. The end of 
1920 had seen a four-days war between Italy and Fiume, d’Annunzio’s 
resignation, and the Pact of Abbazzia, by which Fiume recognised the 
Treaty of Rapallo. 

As is common with the Italian School, the author distinguishes strictly 
between international politics and international law. His investigation is 
a legal one. By analyzing the problems of the birth of a new State and 
an effective de facto government under the rules of international law, he 
tries to show that Fiume was from the beginning an independent state. 
D’Annunzio did not create the State of Fiume, neither did the Treaty of 
Rapallo: the latter only recognised an already established independent 
state. The author, therefore, deplores that no representative of the State 
of Fiume was admitted to the Paris Peace Conference; he also holds 
Italy’s hostile attitude toward Fiume after the Rapallo Treaty to have 
constituted an illegal intervention by Italy in the affairs of another in- 
dependent state. 

That the State of Fiume wanted from the beginning to be incorporated 
into Italy did not detract from its independence, but was only the exercise 
of the right of national self-determination, which, as the basis of the Paris 
Peace Treaties, had become positive international law. National self- 
determination was bound to prevail over Fiume’s attribution to Yugo- 
slavia by the secret London Treaty of 1915. Curiously enough, he sees 
no contradiction between Italy’s demand for the Austrian South Tyrol 
and the much-praised principle of national self-determination which it 
flagrantly contradicted, but sustains this demand on the basis of ‘‘con- 
tractual right’’ under the same Treaty of London. 

Writing in 1940, the author speaks with obvious pride of Italy’s final 
triumph. By the Peace Treaty of 1947 Italy loses not only Fiume, but 
also Pola and Trieste: Sic tempora mutantur. 

Joser L. Kunz 
Of the Board of Editors 


Note sul Diritto Diplomatico della Repubblica Fiorentina. In Appen- 
dice: Costituzione per gli Ambasciatori 1421-1525. By Giuseppe Vedovato. 
Florence: G. C. Sansoni; 1946. Pp. 85. Appendix. Index. This little 
pamphlet sheds additional light on the development of the institutions of 
diplomacy in Renaissance Italy and on the environment in which the mod- 
ern law of diplomatic privileges and immunities began to take shape. 
‘‘Diplomatice law’’ in the title of the pamphlet refers to the Florentine law 
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concerning the organization of diplomatic missions, rather than the privi- 
leges and immunities of foreign diplomats. Texts of the Florentine ‘‘econ- 
stitutions for ambassadors’’ in the period 1421-1525 are given in the 
appendix. 

Very striking is the care with which provision was made in Florence for 
the apprenticeship of young men preparing for diplomatie careers. Promi- 
nent citizens not uncommonly considered diplomatic appointments as heavy 
burdens, since they meant long absences from home and business, often in 
hostile and treacherous surroundings, as well as considerable expense. 
The immunities to which foreign ambassadors were theoretically entitled 
were frequently disregarded. The subsequent emphasis on the strict rules 
of immunity which today may seem too absolute and far-reaching had its 
roots in the diplomats’ hardships in the period here considered. 

OLIVER J. LIssItZzyN 
Columbia University 


Board for the Vigilance and Final Disposal of Enemy Property. Précis 
of Its Activities from Its Creation to January 15, 1946. By José Manuel de 
Olano. Buenos Aires: Argentine Republic, Ministry for Foreign Affairs 
and Worship; 1946. Pp.67. This publication in English by the Argentine 
Government contains the report of the President of the Board which was 
charged with the custody of enemy property in Argentina by a decree of 
March 31, 1945. <A concise account of the operations of the Board is fol- 
lowed by statistical tables and the text of pertinent deerees. Of special in- 
terest to readers of this JOURNAL will be the reconciliation, at pages 3-5, of 
the apparent contradictions between the terms of the Act of Chapultepee re- 
lating to enemy property and the provisions of the Argentine Treaty of 1857 
with Germany in regard to the property rights of individuals in the event 
of war. The President of the Board explains that the treaty refers to natu- 
ral persons residing within Argentine territory and not misbehaving or 
breaking the laws. Clearly articulating a point of view which has long 
prevailed in this country, but which has not always been understood, the 
President of the Board says, in regard to such persons: 


If their good conduct has remained unchanged, and they have not 
transgressed against the laws—as is stated in the 1857 Treaty—or if 
their activities are not considered a menace to the security of the State 
or to the welfare and security of the American nations . . . they are not 
affected by the emergency measures which the Argentine Government 
only applies to the capital of inhabitants of the country, whatever their 
nationality, notoriously connected with the diffusion of totalitarian 
ideologies, and to that capital owned by Germans or Japanese residing 
in Axis countries, who by reason of their place of residence must be 
considered as having contributed to the war effort of their respective 
countries. 

Epcar TURLINGTON 
Of the Board of Editors 


Précis de Droit International Privé. By P. Arminjon, Paris: Dalloz; 
1947 (3rd ed.). Vol. I (Notions Fondamentales), pp. 462. The favorable 
reception accorded the earlier editions of this work has induced the author 
to present a third edition greatly enlarged and brought down to date. The 
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present volume deals exclusively with fundamental concepts. The volumes 
yet to appear will discuss conflicts of law in chapters arranged according to 
the particular fields of law in which they occur. The author continues to 
oppose the deductive methods based purely upon a priori reasoning, which 
he maintains has no more valid basis in private international law than in 
any other branch of law. As in the earlier editions he seeks a solution of 
conflicts of law in what he denominates as les circonstances de rattachment, 
developed from the facts of each ease. He refuses to follow the post-war 
trend of some French writers to apply French law in many eases for reasons 
principally of national policy. A welcome feature of this new edition is 
the enhanced space accorded to questions of conflicts growing out of arbi- 
trations, both public and private, and also conflicts of law in the inter- 
pretation of international conventions. 
A. K. K. 

Of the Board of Editors 


A Textbook of Jurisprudence. By George W. Paton. London: Oxford 
University Press; 1946. Pp. x, 528. Table of Cases. Index. $6.00. 
The American student accustomed to the case method in the study of law 
does not turn naturally to a general text book for his statement of prin- 
ciples and rulings. But Professor Paton’s study is more than a student’s 
textbook. It is a scholarly work governing a wide range of subject matter 
and showing an excellent grasp of materials both in English and other 
languages. The author’s personal preference for sociological jurisprudence 
or the functional school is shown but, while the influence of Pound and 
Holmes is clear, Mr. Paton does not neglect other points of view. 

In a work of this scope it is not to be expected that the subject of inter- 
national law can command much space. In his chapter on ‘‘The Defini- 
tion of Law’’ he devotes five pages to the problem of international law 
wherein he declares that until there can be a distinction between lawful and 
unlawful war a firm basis for international law does not exist, as Kelsen 
has previously pointed out. Paton’s conclusion is ‘‘that international law 
ean hardly be described as law’’ (p. 71) but he does not dismiss the subject 
so categorically as this statement would make it appear. In another con- 
nection the author gives the rule ‘‘ While it is not quite true to say that 
international law is part of the law of England, there is, nevertheless, a 
presumption that statutes should be interpreted, as far as possible, so as 
not to conflict with the rules of international law’’ (p. 469). 

The function of the textbook in the study of law is illustrated by the 
author in a further consideration of the field of international law where 
the body of case law is inadequate. In this connection Paton poses an in- 
teresting question: ‘‘ Would the doctrine of binding precedent have become 
established had the textbook enjoyed greater prestige?’’ (p. 203). 

Although the author has prepared his textbook with his Australian 
students in mind, American teachers will welcome this volume as a good 
general treatise and handy reference work. 

LIONEL H. Laine 
University of Michigan 


The United Nations Conference on International Organization. Selected 
Documents. United States, Department of State, Publication 2490, Con- 
ference Series 83. Washington: Government Printing Office; 1946. Pp. 
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vili, 992. Appendixes. $2.75. It is indeed fortunate for students of the 
United Nations that the Department of State, so soon after the end of the 
San Francisco Conference, should have provided them with this indis- 
pensable source book. Although limited to documents of general interest, 
this collection provides a broad picture of the work of the United Nations 
Conference on International Organization. It is particularly valuable for 
the layman and the student, for the specialist will want to consult the 
larger work, in fifteen volumes, issued by the United Nations Information 
Office in New York, entitled Documents of the United Nations Conference 
on International Organization. 

Since the work of the San Francisco Conference was based on the Dum- 
barton Oaks Proposals, these have been printed in full, together with the 
amendments thereto offered by various governments. Students of the 
Charter will find the arrangement of these amendments very helpful, for 
they have been placed immediately after the chapters, sections and para- 
graphs of the Proposals to which they apply. 

The Reporters’ records of the twelve technical committees are reproduced, 
together with the reports of certain subcommittees. But the summary re- 
ports (condensed minutes) of individual meetings are omitted. In addi- 
tion, the summary reports of the Executive and Steering Committees are 
included, and the minutes of the sessions of the commissions, and plenary 
sessions of the Conference. A list of officers, delegates, and unofficial 
representatives of intergovernmental organizations, literal prints of the 
Charter, the Statute of the International Court of Justice, and the inclusion 
of the Interim Arrangements as well as a report of the first meeting of the 
Preparatory Commission, all serve to add further interest to this invaluable 
work, a ‘‘must’’ desk book for every serious student of the United Nations 
in particular and of international organization in general. 

JoHn B. WHITTON 
Of the Board of Editors 


One World or None. Edited by Dexter Masters and Katherine Way. 
New York: McGraw-Hill; 1946. Pp. x, 80. $1.00. This is a collection 
of essays written by distinguished authorities on the atomie bomb and its 
potentialities for future war and peace. Individually the essays are ex- 
cellent and convincingly written; collectively they present a fairly well 
rounded picture though composed of disparate parts. After an Intro- 
duction by A. H. Compton and Foreword by Niels Bohr articles follow 
from Philip Morrison, Harlow Shapley, E. P. Wigner, Gale Young, J. R. 
Oppenheimer, H. H. Arnold, L. N. Ridenour, E. U. Condon, F. Seitz and 
H. Bethe, Irving Langmuir, Harold Urey, and Leo Szilard. 

No such galaxy of stars from the political science field is presented. 
The nearest approach to a political scientist is Walter Lippman, though 
Albert Einstein is also cast in that role. Both look toward world govern- 
ment as the necessary answer to the danger. A final statement from the 
Federation of American Scientists puts the responsibility exactly where 
it necessarily belongs—upon the individual citizen. 

Though the book makes little contribution from the viewpoint of political 
science it contains materials fundamental to the work of the political 
scientists in devising the necessary controls for the new and dangerous 
instrument. There are statements, brief but informative, as to the pos- 
sible danger of the bomb, as to its effect upon air war and the revival of 
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private war, as to an atomic arms race and the possibilities of an inspec- 
tion system. It is a useful popular introduction to the new problem, and 
is addressed to a popular audience. 

CLYDE EAGLETON 
Of the Board of Editors 


Who Makes Our Foreign Policy? By Blair Bolles. New York: Foreign 
Policy Association; 1947. Pp. 94. 35¢. This is one of the Headline Series 
written by the Washington representative of the Foreign Policy <Associ- 
ation. He takes up in their order the contributions made by the Presi- 
dent, the Departments, members of Congress, the no-man’s-land of our 
Constitution, public opinion, and teamwork among all these groups. It is 
a factual account of the duties of each derived from written documents. 
It doubtless is informative. The American public knows more facts about 
foreign affairs and understands less than any people probably anywhere. 
The author leaves no space for the propaganda of foreign governments, al- 
though Sir Gilbert Parker was very frank in acknowledging the facts in 
Harper’s magazine for 1918. Doubtless the Department of State carries 
on much publication activity, including propaganda among American citi- 
zens for policies it has determined upon. Whether this gives the citizen 
understanding is another question. When John Bassett Moore first pub- 
lished his Digest in 1897-1906 Secretary Sherman informed him that the 
files of the Department were completely at his disposal without exception. 
With the Foreign Relations now fifteen years behind time it is doubtful 
whether the same latitude would be given today. We are living in a new 
world and are likely to find the going hard. 

Epwin BorcHarpD 
Of the Board of Editors 


Americans in Persia. By Arthur C. Millspaugh. Washington: The 
3rookings Institution; 1946. Pp. ix, 293. Appendix. Index. $3.00. 
Far from limiting his field of interest strictly to Americans in Iran, Dr. 
Millspaugh has given in this volume a valuable first-hand account of the 
interaction of Russian, British, and American foreign policy in a typical 
buffer state. Although the handling of the material cannot be called en- 
tirely unprejudiced, because of Dr. Millspaugh’s past connection with the 
Iranian Government as Administrator General of the Finances of Persia, 
it may be said in extenuation that the author has been somewhat successful 
in maintaining his sense of balance and in writing with admirable restraint. 
He has woven around the story of his mission as a private American citizen 
under contract to the Persian Government the pattern of power polities and 
international conflict which led to consideration by the United Nations of 
the Persian problem. 

If, in the author’s characterizations of the foreign policies of the three 
Great Powers in Persia, the United States comes off a disappointing third, 
his conclusions must not be marked off as based on failure of his mission to 
receive American support at crucial moments. It is probably with some 
justice that he has written : 


When I arrived in Persia on January 29, 1943, I found the Legation 
badly understaffed and correspondingly over-worked. Though well 
informed of wartime economic affairs, with which it was constantly 


= 
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and actively concerned, the Legation appeared to have little knowledge 
of political currents or of anything else that went beneath the surface 
or outside of the capital. It is not far from the truth to say that, with 
respect to its gathering of information, our Legation was half-blind 
and half-deaf. 


While Dr. Millspaugh may show himself less objective in his discussion 
of the Soviet Government’s concept of necessary domination of certain 
border states for security purposes than did Max Lerner in his fairly 
dispassionate World of the Great Powers,* he does outline with what seems 
to be substantial fidelity the factors which influence Russian foreign policy 
today and does assess with reasonable accuracy the limits to which Russia 
will go to achieve her ends. The author believes Soviet policy is based 
among other things on fear, jealousy, suspicion, and what Eleanor Roose- 
velt has called an ‘‘inferiority complex.’’ While Dr. Millspaugh coneludes 
that Russia ‘‘is bent on a widening expansion of power, by either annexa- 
tion, absorption, or demination,’’ he believes that the men of the Kremlin, 
‘‘while ready to bluff and bully to the limit,’’ do ‘Snot want another world 
war or for the present any sizable war.’’ 

As the inescapable solution of the Persian problem, if one is to be found, 
the author suggests a three-power agreement. Ile does not believe that 
United Nations consideration of Russo-Persian relations effected any real 
solution of the problem. On the contrary, he holds that it served as an 
opiate to mask the granting of important oil concessions to Russia in north- 
ern Iran. He shows no less recognition of the difficulties implied in a solu- 
tion through three-power control. As a matter of fact, Dr. Millspaugh 
considered such an agreement impossible at the time he completed his book. 
‘*Our ability to bring the rulers of Moscow to a constructive solution,’’ he 
wrote, ‘‘depends almost entirely on the extent to which we talk to Stalin 
in the language of power and in realistic terms.’’ It is not impossible that 
the Truman Doctrine and the Marshall Plan would be accepted by the au- 
thor as changes for the better in American foreign policy which may make 
it possible for American diplomats concerned with the Persian problem 
eventually to ‘‘move forward with confidence and courage toward con- 
structive achievements commensurate with our responsibilities and with 
the greatness and power of our country.’’ 

Ropert E. ELDER 
Colgate University 


Persistent International Issues. By George B. de Huszar, Editor. New 
York and London: Harper; 1947. Pp. 262. Index. $3.00. The editor is 
directly responsible for the chapters entitled ‘‘The Need for a Preventive 
Policy,’’ ‘‘Polities,’? and ‘‘Summary and Concelusions.’’ The other nine 
chapters—‘‘ Relief and Rehabilitation,’’ ‘‘Displaced Persons,’ ‘‘Health,”’ 
‘“‘Mood and Agriculture,’’? ‘‘Transportation,’’ ‘‘Industry and Trade,’’ 
‘‘Money and Finanee,’’ ‘‘Labor’’ and ‘‘ Education’’—were contributed, re- 
spectively, by Roy F. Hendrickson, Fred K. Hoehler, George K. Strode, 
Walter W. Wilcox, Hobart S. Perry, J. Anton de Haas, Michael A. Heil- 
perin, Otis E. Mulliken and George N. Shuster. The authors state and 
discuss problems upon which nations must work together, rather than issues 
by which nations are divided. They give considerable detail regarding 


* Max Lerner, World of the Great Powers, 1947, pp. 18-27. 
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what had been done toward the solution of these problems down to the 
beginning of 1946. Their discussion of what should be or is likely to be 
done about these problems in the near future or in the long run is rela- 
tively meager. The editor puts a familiar thought into an effective phrase 
in his observation (p. 8) that peace is ‘‘the by-product of the solution of 
major international problems.’’ Since the clear statement of a problem is 
proverbially the first step toward its solution, the essays brought together 
in this book are well worth attention. 
Epa@ar TURLINGTON 

Of the Board of Editors 


States and Morals. A Study in Political Conflicts. By T. D. Weldon. 
London: John Murray; 1946. Pp. 302. $2.75. The avowed aim of this 
book as stated by its author, a Fellow of Magdalen College, is ‘‘to show 
grounds for believing that the idea of political philosophy as a body of 
demonstrated truths is deceptive. I am convinced that no single state- 
ment of what the state is or of what it ought to be can command universal 
assent.’’ Reason for believing in the importance of this position is that 
the author sees a danger in contemporary tendencies toward dogmatism in 
political and moral theories. When any group makes of its political 
ideology a gospel, final and uncompromising, to be exported everywhere, 
it enters, he holds, upon a course evocative of war. Not only is this true 
of devotion to the organic state as in Germany and Russia. It ean be 
true of missionary devotion to radical democracy as well. The moral of 
the argument is that states should aim to live peaceably together even 
though their political faiths may be irreconcilable. Because all political 
philosophies rest on unprovable moral sentiments it is not wise for any 
particular state to make excessive claims for its own or to expect all man- 
kind to accept it as the norm. 

As against political dogmatism, Weldon holds that political theories 
should all be regarded as practical working hypotheses, no one of which is 
explanatory of all the facts. The organic theory of the nature of the state, 
whether advanced by Aristotle, Rousseau, or Hegel, all of whose systems 
Weldon analyzes, is strong in recognition of the corporate unity of society 
but weak in upholding the importance of the individual. The theory of 
the state as based on force—maintained by Thomas Hobbes and Karl 
Marx—recognizes the state as a construct of man and as an instrument of 
sovereign power, but is also indifferent to the individual. The liberal 
democratic theory, as expressed by John Locke, rests the authority of the 
state on consent, or the active voluntary cooperation of all its members. 
This is true for a society in which there is an agreed standard of moral 
behavior, but since societies differ at this point, it is capable of only limited, 
not universal, application. All these considerations serve as restraints 
upon dogmatizing about political finalities. More deterrents follow. 

In a long chapter on ‘‘States in Theory and Practice’’ Weldon shows, 
with much interesting discussion, that no one of the great states—Germany, 
Russia, the United States, or Great Britain—fully exemplifies the politi- 
cal theory which it professes. Neither do these states agree in their under- 
standings of the relation between the state and the individual. Not one 
can claim that the general validity of its theory is actually confirmed by 
experience. On the basis of these observations political theories turn out 
to be faiths by which states live rather than insights into immutable truth. 
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All this has important bearing on the question whether we can ever hope 
to achieve an ultimate political ideology for world society, a universal ideal 
to which all peoples will eventually give assent. Since Plato’s time that 
aspiration has been common among political philosophers. It is Weldon’s 
contention, however, that the question cannot be answered until the moral 
bases of polities are examined. 

That examination is made in an important chapter entitled ‘‘ Politics and 
Morals,’’ with the conclusion that there is no one set of moral standards 
universally accepted. In the organic state moral duties derive from the 
demands of one’s station in the state, but there is no guarantee that what 
the state demands will necessarily be good. The state founded on force 
has no moral basis whatsoever, since it is bound by no respect for honesty 
and justice as such. The democratic state has a truly moral basis in its 
respect for the rights of individuals. However, if this is taken to mean 
the rights of man in general it is devotion to an abstraction. On the other 
hand, if it means the rights of individuals as responsible moral agents then 
the moral basis is not universal, for individuals view moral obligations 
differently and within limited systems of personal relationships. It thus 
appears that we have no universal moral standards, no international ethos, 
on which to base a genuine world state. 

To those interested in establishing a universal scale of moral and politi- 
eal standards Weldon’s conclusion is doubtless disappointing. What hope 
is there for common human welfare on this globe if we have only ‘‘numer- 
ous states with radically different moral sentiments and radically opposed 
political theories based on them’’? Constructive coédperation seems out of 
the question. The author’s attitude, however, is not wholly pessimistic. 
In the course of a few centuries, he thinks, some single moral and political 
system may conceivably be worked out and universally accepted. In 
the meantime it is the part of wisdom and common sense to frankly agree 
to differ about our ultimate faiths while lowering our crusading zeal suf- 
ficiently to compromise and avoid the folly of letting ideological devotions 
become the cause of actual war. 

Weldon’s practical counsel is sound. One could still wish, however, 
that, while making his point, he had devoted more of his admirable erudi- 
tion to a search for common elements in diverse political systems which 
might point the way toward a possible international ethos for the more 
greatly integrated world of the future. 

CLARENCE H. 
Oberlin College 


The Political Handbook of the World. Parliaments, Parties, and the 
Press as of January 1, 1947. Edited by Walter H. Mallory. New York: 
Harper; 1947. Pp. 214. $3.50. For the twentieth year this useful and 
handy reference book for the student of current affairs makes its weleome 
appearance. As usual it provides in compact form essential information 
on the composition of governments, Parliaments in the various countries 
of the world, the programs of political parties and leaders, and the political 
affiliations and editors of leading newspapers and periodicals. Important 
information is also furnished on the structure, functions, and membership 
of the United Nations, including the International Court of Justice and the 
Specialized Agencies. The evident and appreciated value of this annual 
compilation would be greatly enhanced if its editorial practices would be 
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more uniform and, on oceasion, more refined. For instance, the Foreword 
states that an effort has been made to select those newspapers ‘‘which are 
most apt to be quoted abroad.’’ Under Germany, however, we find a list 
of some 160 papers, while Polish papers number about fifty. In the case 
of Austria we find the statement that ‘‘there is also an active provincial 
press’’ but no indications that it includes the only ‘‘independent’’ papers 
in the country, that is, those without affiliation with and domination by a 
political party. None are listed, but under France we find some forty-five 
**provineial papers.’’ In neither Austria nor Germany do we find a men- 
tion of press associations as in the case of other countries. Under the name 
of some countries periodicals are listed under newspapers, in others sepa- 
rately, in still others not at all. Under Austria there is no description of 
the platforms of the three political parties while such information is provided 
for Hungary’s six parties, including two which elected one and two mem- 
bers, respectively, to Parliament. Some differentiation seems to be indi- 
cated when one finds the designation ‘‘ Independent Democratic’’ applied 
to both PM and The New York Times. It would never oceur to most 
readers that these two papers have a common denominator other than the 
place of publication ! 
JOHN Brown Mason 


Oberlin College 


Constitutions, Electoral Laws, Treaties of States, in the Near and Middle 
East. By Helen Miller Davis. Durham, N. C.: Duke University Press; 
1947. Pp. xx, 446. Map. $5.00. The appearance of this book would ap- 
pear to illustrate the law of supply and demand but as a matter of fact 
Mrs. Davis has been working on it for some fifteen years. It appears at a 
moment when it can be very useful. The Arab states have become united 
and organized and an increasingly important factor in world polities and 
the Palestine problem has come to a head as a matter of community interest. 

Some of the materials in the book have been very difficult to obtain, as 
the list of acknowledgments shows. The problem of translation has not 
been easy. A number of the documents have never been put into English 
before. Some of them were not available, or were rare, in the countries of 
their origin. It was, indeed, one of the purposes of the author to make 
such texts more available to the peoples to whom they apply, since the 
limited knowledge of Arabic, and the numerous dialects of the area, make 
the audience for them in their original tongues a small one. 

English readers will be delighted to have available documents which are 
now of much importance and for which they have an increasing need. 
They deal with the ‘‘crossroads of civilization’’; the area is of strategic 
importance; oil in the area is an international issue; the United States is 
vitally concerned through the Truman Doctrine. These documents contain 
essential information as to the internal systems and as to the international 
arrangements concerning the states in the area. 

The countries covered are Afghanistan, Egypt, Iran, Iraq, Lebanon, 
Palestine, Saudi Arabia, Syria, Transjordan, and Turkey. The very num- 
ber of them is surprising. For each of them important constitutional docu- 
ments are given as well as international agreements, and Part II includes 
the relevant multilateral treaties. No index is needed but there is a list of 
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supplementary materials found in footnotes. Mrs. Davis’ labor of love is 
very well justified ; it is a good job, and a useful one. 

CLYDE EAGLETON 
Of the Board of Editors 


British Security. London: Royal Institute of International Affairs ; 
1946. Pp. 176. This is a survey of the English position vis-d-vis foreign 
countries as of the end of 1945. It seeks an unattainable end and, in 
recommending the insurance of British security by reliance upon the 
United Nations, it has already become obsolete by virtue of the failure of 
that organization to keep the peace. That realization was already present 
in the minds of the draftsmen of the report and Hanson Baldwin informs 
us that national armament and national military establishments are now 
greater than ever before. This English report is nevertheless of some 
value as indicating British policy and British commitments in various 
parts of the world. There is the usual dash of British hypocrisy and 
propaganda which must, perhaps, be taken for granted. Realistically 
considered, the report has been overtaken by events. The emphasis is al- 
most exclusively on political relations to the neglect of economic verities. 
Strikingly characteristic is the place assigned to the United States. It is 
the indicated underwriter of most British commitments for which England 
will furnish the necessary know-how. 

EDWIN BoRCHARD 
Of the Board of Editors 


The Meeting of the East and the West. By F. S. C. Northrop. New 
York: Maemillan; 1946. Pp. xxii, 532. Index. $6.00. This volume con- 
tains thirteen chapters and a series of acknowledgments, a preface in which 
the author deals with the contemporary world, The Culture of Mexico, that 
of the United States and the British Democracy, German Idealism, Russian 
Communism, the Culture of the Catholie Church, Western Civilization, the 
Culture of the Orient, the meaning of Eastern Civilization, especially in 
India, China and Japan. There follows an attempt to find or indicate the 
basic problems of all these countries. This volume differs from most books 
written by Western authors in that it betrays in many chapters a personal 
knowledge of certain Asiatic areas. This does not mean that each reader 
will agree with all the statements made in the volume—because its readers 
as a general rule will never have set foot outside of this country. None the 
less for those that have travelled in Europe, Asia, Africa there is a recog- 
nition that the Cultures and Civilization of Europe, and Asia—plus Amer- 
ica—are not the same and still have many aspects of difference. 

The author makes comments on religious bodies which still affect per- 
sonal life in Asia and appears to realize that most of the religions of the 
world are of Asiatic origin. Perhaps herein lies the difference between the 
Orient and Occident. There are many differences, but one which appears 
most strongly to the observer is that the sense of individuality is predomi- 
nant in Occidental culture while that of the Orient seems to be eminently 
one of impersonalism, that is, one of absorption of the individual in the 
family or in the commune. Freedom from enforced initiative is the main 
object of aspiration of the native born Occidental, whereas in Oriental 
ethics more and precise emphasis is placed on loyalty and obedience to 


996 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the family and commune. This is due to the difference of social structure 
wherein the individual holds his place. Similarly, the Hindu will empha- 
size caste and the Chinese will emphasize the commune, which is the family 
in the larger sense, joined together by the cult of common ancestors and 
the use of property that is common in ownership. 

Thus to bring these Races closer together and to introduce them more 
completely to the average Westerner, Mr. Northrop suggests that 


Religious reform is essential because 

The traditional forms and methods of political oratory, literature, 
and religious ceremonies have conditioned the attitudes, the feelings, 
preferences and reactions of men. 

Education aims primarily at the empirical and rational mind but 
religion extends to that of which science and philosophy persuade the 
intelleet—and from the intellect to the heart, the emotions and from 
the habits of the individual to the communal habit of the group. 


Because of the variety of religions in Asia, America, and Europe this will 
be difficult, for each religion has a theoretic or scientific basis which cannot 
be changed suddenly, because of the habits and customs which these have 
formed. The author seems to imagine that the alien cultures and religions 
of the East and West are really tending to meet or be less hostile to each 
other. Supposing this to be possible and that religious cultures of Asia 
and Europe and America should draw closer together so as to reinforce 
each other and even possibly complement one another, is it to be supposed 
that the habits and customs of man will readily change? But the two 
world wars 1914-1918 plus 1939-1944 have forced nations to change their 
political and economic plans as the New York Times said in January, 1944: 


The England of Adam Smith has gone forever—when England 
ceased to be the workshop of the world the doctrine of laissez faire 
vanished. . . . The British are not going to abandon private enterprise 
but they are determined to win peace, if it means scrapping some indus- 
tries and concentrating on new ones. 


Such a statement as Mr. Northrop inserts (p. 190) in his book may mean 
changes in economic policies and in political life itself. But will it mean 
any fundamental changes in religion? 

Boyp CARPENTER 
Georgetown, D. C. 


East Versus West. By Kodanda Rao. London: Allen and Unwin; 1939. 
Pp. 256. Indexes. 6/-. This volume, written by an Asiatic, attempts to 
interpret what is culture and what is civilization, due to the spread of dif- 
fering factors of culture—and tends to produce the idea that ideas of dif- 
ferences of civilization and race are superstitions. The author divides his 
book into 4 parts, of which Part I deals with race and culture and then seeks 
to state his general problem. Part II contains opinions drawn from the 
writings of six persons who have written on the East and West. Part III 
speaks of the unity of the West and the moral values of the East and West. 

Part IV speaks of current concepts, the coincidences and correlation, 
with a conclusion. Apparently the author does not appreciate that the 
words Orient and Occident are derived from the Roman language,—occido 
to fall, or fall down; orior (possibly the or may be derived from the San- 
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krit ar or the Greek oo) carrying the sense of getting up, or rising—conse- 
quently the pages dealing with racial and cultural developments largely 
indicate how persons unacquainted with the Greco-Latin tradition strain the 
meanings of words as they are used today. The real problem demands 
whether the Greenwich Line is to be used for general cartography. Then 
East and West are easy terms to evaluate. But few critics or authors speak 
plainly about the use and origin of these two words. 

Too many books are written upon Asia and America by persons who have 
never visited these areas. Hence the loose usage of the words East, West, 
Culture, Civilization. The attempts of the author to place the views of 
men like Dr. Hu-Shih before the public are excellent, especially as this 
Chinese author is a master of pithy sentences, as his Chinese Renaissance 
discloses. He expresses his position in the formula, ‘‘The difference be- 
tween Eastern and Western Civilization is primarily a difference in the 
tools used.’”’ 

Few remember that China invented printing, gunpowder, paper. But 
no one speaks of the Chinafying of the West because they made use of 
these inventions. Yet many spoke of a Westernized Japan after her vic- 
tory over China, then Russia, then Germany; is it not more likely that the 
general inaccuracy of modern speech is the cause of the continued misusage 
of words, or the ever present attempt to twist the meaning of words, in 
the West. To meet this the book of Mr. Kodando Rao may be of great use. 
Because the quotations from Western authors seem to indicate his desire 
to bring to the East the thoughts, the ideas, and methods which the West 
is steadily developing, especially in shattering distance and shortening com- 
munications. These will ultimately bring the seacoast and capital cities 
much closer together, because all these cities will use the new ideas. But 
will these new ideas change the habits of the persons living in mountains 
and inland valleys; if environment develops culture, how are the inland 
valleys to be brought into contact with new cultural ideas? Remember 
the backwardness of China and India in education. How ean the lack of 
education be remedied? Where is the revenue to be obtained to install 
schools, aeroplane stations, telephones, radio? How are different languages 
and dialects to be overcome? 

This book will be read by many who do not know the history, the habits, 
or the manners of most of the races of Africa and Asia yet these two conti- 
nents comprise practically one-half of the world in area, and have more 
than one-half of its population; again they will be surprised that there is 
no mention of Mohammedanism in the Index. But the literary style is 
pleasing. The mass of information contained does credit to the author. 

Boyp CARPENTER 


Georgetown, D. C. 
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